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It is one thing for a committee of bankers 
to agree upon a plan for credit currency, 
and quite another to convince Congress that 
the agreed plan is the best one for it to enact into law. There 
are so many divergent views held by men who from their position 
or calling are presumably masters of all phases of the subject, that 
the average member of Congress, not a currency expert, is apt to 
secome confused and to follow the well-known rule of conduct, 
when in doubt, do nothing. For example, notwithstanding the 
sub-committee of the New York Chamber of Commerce after an 
all-week session in Washington last month, agreed with the 
\merican Bankers’ Association Committee of fifteen upon the cur- 
rency plan which we published in the JourRNAL for November, 
Mr. Jacob H. Schiff, an influential member of the New York 
Chamber, in a recent address before the Illinois Manufacturers’ 
Association dissents from the plan agreed upon by the represen- 
tatives of the Chamber with the bankers and characterizes it as 
unwise and dangerous. In the course of his address, Mr. Schiff 
says: ‘“‘It is most regrettable that the Bankers’ Association 
Committee, with the New York Chamber of Commerce’s proposi- 
tion before it, rejected the very wise provision for a graduated 
tax; it proves only once more that we shall never succeed in ob- 
taining practicable currency reform until the banks learn to under- 
stand that while no one will begrudge them a legitimate, reason- 
able profit, currency reform must primarily follow lines which will 
be certain to meet in a sound manner the requirements of the 
material interests of the country, represented in its agriculture, its 
industry and its commerce. Leaving aside and correcting this 
most fatal defect in the Bankers’ Association plan, there is much 
to recommend it, though personally I hold strongly to the opinion 
that it will prove unwise, if not dangerous, to clothe 6000 banks 
or more with the privilege to issue independently a purely credit 
currency, no matter how complete the safeguard may appear pro- 


Credit Currency. 





942 THE BANKING LAW JOURNAL. 


posed to be thrown around the exercise of the privilege. A single 
default in prompt redemption will be likely to create prejudice 
against the entire volume of the outstanding credit currency, with 
consequences so serious that no chance however remote, ought to 
be permitted to be taken in this respect.” 

Which is right, the Joint Conference Committee of the Bankers’ 
Association and the Chamber of Commerce, or Mr. Schiff ? 

The Bankers’ plan is now in the hands of the House Committee 
on Banking and Currency, which committee has given a five days’ 
hearing (December 11th-15th) to the advocates and opponents of 
the plan. Among those who appeared and spoke in its favor were 
Messrs. A. B. Hepburn of New York, James B. Forgan of Chicago, 
and John Perrin of Indianapolis. The plan was opposed by Secre- 
tary of the Treasury Shaw who characterized it as ineffective and 
unscientific—while an elastic currency was an imperative need, the 
Bankers’ plan did not meet the situation. Mr. Shaw has a plan 
of his own, but some bankers regard it as impracticable. Comp- 
troller of the Currency Ridgely favored the Bankers’ plan in the 
main, but with some modifications. His views in detail may be 
learned from his annual report recently submitted to Congress. 

The problem is now in the hands of the House Committee on 
Banking and Currency for the next move. Many of its members 
regard the subject as complex and difficult to arrive at a correct 
solution. It is universally conceded that currency reform is a 
necessity, but just how to reform it is the serious question. The 
president, in his annual message, says “our present system is 
seriously defective and there is need of a change” and without 
recommending any particular plan for adoption, he says ‘there 
is need for the adoption of some system which shall be automatic 
and open to all sound banks, so as to avoid all possibility of 
discrimination and favoritism.” 

The need being recognized, it is the duty of Congress to work 
out and provide a system of currency that will satisfy the need. 
It is hoped this will be done at the present session. 

Elsewhere in the JOURNAL we present an analysis of the Bankers’ 
plan, showing how it would work out in actual practice, made 
by the actuary of the banking house of Messrs. Fisk and Robinson 
of New York; also an instructive address upon the plan by Mr. 
Festus J. Wade of St. Louis, one of the Bankers’ Committee of 
Fifteen. 


B-L. to Shipper An Alabama case which we publish in this 
Without Titte. number illustrates how a bank, which loans 

money upon a bill of lading given to a shipper 
without title to the property shipped, may not only lose the 
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money loaned, but also be mulcted in damages to the true owner 
for detention of the property. 

One Bales owned certain apples in barrels at Wytheville, Va., 
which one Goodrich, acting as purchasing agent for one Greenlees, 
of Kansas, negotiated for. An inspection of the apples was had 
by Goodrich in company of the bookkeeper of Bales. The latter 
had no authority to surrender possession of the apples except for 
cash but in some way, particulars not disclosed, Goodrich obtained 
a bill of lading for the apples in the name of Greenlees and forwarded 
the same to the latter, who obtained a loanthereon from a Kansas 
bank. 

The apples were shipped to Montgomery, Ala., and upon 
arrival, Bales made demand upon the carrier therefor. The 
carrier replied it would deliver the same to the consignee Greenlees, 
when properly identified, or on surrender of the original bill of 
lading. The apples were then worth $2.25 per barrel, or $360 
for the carload. When they were released to Bales, upon making 
a replevy bond, by virtue of deterioration and depreciation in 
value, they were worth only 75 cents per barrel, or $120. The 
Kansas bank intervened in the action, claiming to own the apples 
by virtue of the bill of lading. 

The action resulted in Bales being held to be the owner of the 
apples and judgment was awarded in his favor, and affirmed by 
the supreme court of Alabama, for the car of apples and $241 
damages for detention. As the Kansas bank voluntarily inter- 
vened and assumed the defense, the court held the carrier dis- 
charged and the bank subject to the same judgment as to re- 
covery of the property and damages for its detention, as would 
have gone against the carrier. 

This means that the Kansas bank, which in good faith loaned 
its money upon a bill of lading for acarload of apples, not only 
loses its security, the apples which were delivered to the owner, 
but must also pay the damages which the owner suffered by reason 
of their detention, which in this case amounted to $241, two- 
thirds the value of the shipment. 

This case illustrates the risks sometimes incurred in loaning 
upon bills of lading; and the risk in a case like the present, is not 
relieved against by the proposed national legislation upon inter- 
state order bills of lading. In the original measure presented by 
the Committee on Bills of Lading of the American Bankers’ Asso- 
ciation to Congress, it was proposed to make Order bills of lading 
fully negotiable, so that the bona fide holder of a bill representing 
stolen property or property not vuwned by the shipper, would 
take title as against the owner. But the sentiment against such 
an innovation upon the common law was so strong, that this 
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position had to be abandoned and under the proposed legislation, 
the bona fide pledgee takes simply the title of the original shipper, 
or such title as he had the power or ability to convey to an inno- 
cent purchaser for value. This would not protect a bank in a 
case like the present. 


Liability of Carrier he courts generally hold a carrier, who 
for Misdelivery. issues an order bill of lading, liable to the 
holder of the bill, for damages where he de- 
livers the property described therein to the ‘“‘notify’’ person for 
whom it is destined, but fails to require the production and sur. 
render of the bill of lading. But a Georgia case, which we publish 
in this number, indicates that if the holder of the bill attempts 
to make the money out of the person who has received the goods, 
his recourse upon the carrier will be waived. In that case, the 
carrier delivered the goods without taking up the bill. Then, the 
holder of the bill treated directly with the ‘‘notify” party and 
obtained from him, part cash and a check for the balance. This 
check was not paid. Afterwards, the holder sued the carrier for 
damages for unauthorized delivery. But the court holds that by 
treating directly with the party receiving the goods, the holder 
of the bill waived his right against the common carrier and could 
not recover. 


This is a point worth remembering by shippers and by banks 
which loan upon order bills of lading. The carrier has no right 
to make delivery without taking up the bill. If he does so, he is 
liable in damages. But any attempt to thereafter treat with the 
person who has received the goods and arrange for payment by him, 
will very likely result, as it did in this Georgia case, in loss of 
recourse upon the carrier. 


Sietdien to There is much diversity of decision among 
Corporation Notes. the American courts upon questions which 
grow out of promissory notes, presumably 
executed by corporations through their officers, with reference to 
whether the note, in this or that particular form of language and 
of signature, is Or is not the obligation of the corporation, or is 
or is not an obligation upon which those signing as officers, may 
be held personally liable. 

In this number, we have an instructive decision by the Supreme 
Court of Wisconsin upon a phase of this subject which incidentally 
shows the bearing, or lack of bearing, of various provisions of 
the Negotiable Instruments Law upon the question involved. 

A promissory note recited that ‘“‘The Northwestern Straw 
Works” promise to pay to the order of F. G. Bigelow, $20,000. 
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It was signed in the name of the corporation by its treasurer, un- 
derneath whose signature as maker was added the name “ John 
W. Mariner.”” The Germania National Bank of Milwaukee pur- 
chased this note from the payee before maturity. As the money 
for the note could not be made out of the payee, and as the 
Northwestern Straw Works was insolvent, the only possible chance 
of realization depended upon the bank's ability to hold Mariner, 
who had also signed the note, individually liable as maker. But 
Mariner Offered proof to show that he had signed the note as 
secretary and by authority of the corporation, its rules requiring 
two officers to sign, although he had omitted to add ‘“Secre- 
tary’’ to his name, and that he had no intention to bind himself 
individually as maker. 

The opinion of the court, which concludes that Mariner cannot 
be held personally liable on this note, may be studied with benefit. 

The court first refers to the general rule of law, now embod- 
ied in the Negotiable Instruments Law, that where the instru- 
ment contains or a person adds to his signature words indicating 
he signs for or on behalf of a principal, or in a representative 
capacity, he is not liable on the instrument if duly authorized. 
Here Mariner was duly authorized, but he did not add to his sig- 
nature words indicating he signed in a representative capacity. 
The court, therefore, expresses doubt whether this provision of 
law is applicable to the signature of Mariner. 

But apart from this, the note was unusual, in that it said the 
corporation promises to pay, while signed in addition to the cor- 
poration signature, with the bare signature of an individual. 
Such a note, the court says, presents a case of ambiguous signa- 
ture, and charges a transferee, before purchasing the note, with 
the duty of inquiring what the signature means, for his own safety. 
After reviewing the various provisions of the Negotiable Instru- 
ments Law concerning the construction of instruments containing 
ambiguous signatures, with reference to the location of such sig- 
natures or the character of liability of the party signing, and find- 
ing none of such provisions applicable to a note and signature 
such as that of Mariner's, the court falls back upon the general 
principles of the common law to determine the question. 

By the common law, in case a written contract is ambiguous in 
its terms, parol proof of the facts and circumstances under which 
it was executed may be introduced to aid in its construction; 
and such proof is admissible even when the instrument is negotiable 
and in the hands of third persons, because where the ambiguity 
is apparent on the face of the paper, it puts the transferee upon 
inquiry. 

This being the law, Mariner was able to show even against a 
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bona fide purchaser for value before maturity, that he did not 
sign the note as individual maker, but as officer of the corpora- 
tion maker, by its authority, and the purchaser bank, therefore, 
had no recourse upon him individually. 

This case furnishes a practical rule for guidance of banks pur- 
chasing corporation paper similarly executed. If a note by 
which the corporation promises to pay, signed in the name of 
the corporation by an officer and also containing an additional 
signature of an individual as maker, is presented by the payee 
to the bank for discount, and the bank desires to have the 
responsibility, not only of the corporation and of the payee, but 
also of the added signer individually, it must not assume that 
such individual is personally liable as joint maker, but must 
make inquiry of him whether he is so or not. Such a note is 
ambiguous, the purchaser is put on inquiry, and he takes it sub- 
ject to proof of facts which may negative personal liability of 
the individual who adds his name as maker. 

Whether the rule would be the same or different in case the 
note read ‘“‘We promise to pay” and bore the signature of the 
corporation by its officer, followed by the signature of an indi- 
vidual, we will not now discuss. 


imine as We publish in this number an Alabama 
Collection Proceeds. decision which has attracted considerable 
attention and been published in pamphlet 

form and circulated among some of the banks of the country. 
It invoives the right of a bank which forwards an item for col- 
lection to another bank which becomes insolvent, to recover the 
full amount of the collection from the assignee of the failed insti- 
tution. In many cases where collections are forwarded to banks 
which become insolvent, the forwarding bank loses its right to 
recover the full amount on the ground that such collecting bank, 
after the collection has been made, has become a debtor to the 
forwarding bank for the proceeds and that the latter must, there- 
fore, share with the other general creditors of the debtor, the pro 
rata which the assets of the insolvent will yield to each. But in 
this particular case, the forwarding bank sent the collection with 
an express instruction that the bank should “collect the amount 
and remit it,’’ as instructed. Such an instruction, the court 
holds, did not permit of the establishment of the relation of debtor 
and creditor between the collecting and the forwarding bank, but 
created the relation of principal and agent. The collecting bank, 
when it made the collection, held the proceeds as agent for the 
forwarding bank and upon its failure, the forwarding bank was 
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entitled to those proceeds in full as a trust fund, provided such 
proceeds could be specifically traced and followed into the hands 
of the assignee. In this case, the fund was so specifically traced 
and it resulted in a judgment awarding to the forwarding bank 
full payment of the proceeds by the assignee of the insolvent bank 
who had received them. 

This is an instructive case and it indicates how banks in for- 
warding items for collection may, in a way, protect themselves 
from the results of possible insolvency of the bank which is to 
collect the paper. 


indorsement 41 interesting point in the law of indorsements 
Without under the Negotiable Instruments Law is passed 
Recourse. upon by the Supreme Court of North Carolina. 
The payee of a note used this form of indorse- 
ment in transferring it: 

“For value received I herewith transfer and assign 

all my right, title and interest in and to the within 

note to J. D. E. (signed) D. A. A.” 

The maker contended that the transferee took the note subject 
to his defenses against the payee, for the reason that only the 
right and title of the payee was transferred under this form of 
indorsement and the indorsee acquired no better title. The court 
admitted that prior to the Negotiable Instruments Law there was 
some authority for this position but holds that under the Negotia- 
ble Instruments Law, such an indorsement falls within the defini- 
tion of a qualified indorsement, and does not discredit the paper 
or impair its negotiability. The indorsee is supposed to take it 
on the credit of the other parties to the instrument, though the 
indorser may still be liable on certain warranties specified in the 
statute. 


etn Ganeats A case where a bank in Kentucky made a 
After Attachment. mistake of law and paid out a $6,000 de- 
posit after it had been attached by a creditor 

of the depositor is reported in this number. 

An Ohio commission concern, having headquarters in Cincin- 
nati and carrying a large deposit account with one of the Cincin- 
nati banks, had agents and customers in other states who paid 
funds for the concern into local banks from which they were trans- 
ferred to the main account in Cincinnati. The Kentucky bank 
in question had received $6,000 in this way and had wired 
the concern’s Cincinnati bank that it would pay the concern’s 
check for $6,000 and such check had been drawn by the Com- 
mission company upon the Kentucky bank in favor of the 
Cincinnati bank, deposited with thelatter, and mailed to Kentucky 
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for payment, when, before presentment, the $6,000 account was 
attached by a creditor of the concern in Kentucky. When the 
check was thereafter presented the Kentucky bank made the mis- 
take of paying it, and of disregarding the attachment, deeming 
its previous wire an acceptance of the check and that the attach- 
ment was ineffectual. 

Kentucky is now governed by the Negotiable Instruments Law 
under which a check, before certification, is not an assignment of 
the deposit, and under which a creditor attaching a deposit be- 
fore a check is presented, will acquire a prior right over the check- 
holder. But the transaction in question took place before the 
' enactment of that law, at a time when the Kentucky rule was to 
the contrary, namely, that a check drawn by a depositor against 
his fund on deposit was, pro tanto, an appropriation to the 
payee or holder of the sum owing him by the bank. Under this, 
a holder for value in due course of a check received before the 
attachment was served would have a prior right to the deposit 
although presented for payment after service of the writ. But 
notwithstanding this rule of law existed, it did not protect the 
bank in this particular case, for the court holds it only applied 
to a holder for value in due course, and a check did not operate 
as an assignment or appropriation to any other holder, good as 
against an attaching creditor. The Cincinnati bank was not a 
holder for value in due course of this check, not having parted 
with value for it; hence the attachment took precedence over the 
check, and the fact that the drawee had promised the payee be- 
fore the attachment was served, to honor the check upon presenta- 
tion, did not affect the case under such circumstances. 


——— Among the new legislation proposed by 
Deposits of Minors. Committees of bankers’ associations in some 
of the states is a provision authorizing the 
payment to minors of deposits standing to their credit. At com- 
mon law, payment to a minor is unauthorized, nor is it lawful 
to pay such deposit to the parent, as natural guardian, in the 
absence of letters of guardianship. Twenty-six states or territories 
now regulate the matter by statute, in most the provisions relat- 
ing only to deposits in savings banks. The provisions are not 
all alike. In the Journat for December 1904 we published an 
article in which all these state statutes are referred to, and 
differentiated, and the common law upon the subject stated. 
Reference to that article may be useful in connection with proposi- 
tions for legislation in other states. 
One thought only in connection with the enactment of new 
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legislation: While deposits of minors are more largely held by 
savings banks, legislation capacitating the minor to withdraw 
should be broad enough to include all banks, and general, as 
well as savings deposits. For example, in Pennsylvania, the act 
regulating savings banks provides that deposits made by or in 
the name of a minor, may be paid to the minor, and his receipt 
therefor be a sufficient release to the bank. Now, it is very doubt- 
ful if the provisions of this savings bank law would be held broad 
enough to authorize payment to a minor by a national bank in 
Pennsylvania, of a deposit to his credit in a savings department 
of such bank, or payment to a minor of a certificate of deposit 
issued by a national bank to such minor; and the same statement 
applies to most of the states which have legislation upon the sub- 
ject of minors deposits. 


Winieedtine Oar It is the law in many states that a bank 
Dishonoring a Check. Which refuses to pay its depositor’s check, 
when the credit is good for the amount, 
is liable for what are known as “‘temperate”’ or “compensatory” 
damages to the depositor, presumed from the mere fact of such 
refusal, without the necessity for the depositor to expressly prove 
that he has been actually damaged. The law presumes the 
depositor’s credit has been injured in such case, without special 
proof of the fact. The bank in refusing the payment may not 
have been guilty of any malice—very rarely is such the case—but 
simply have made a mistake as to the sufficiency of its depositor’s 
account, yet many courts hold that it must pay damages to its 
depositor for making such a mistake, which have been assessed 
by juries all the way from $200 to $1000. 

Such mistakes arise from a variety of causes. A bookkeeper, 
for example, will credit a deposit to a wrong account where the 
name of the depositor is similar to that of the one whose account 
has been credited; or the bank may mistakenly charge and de- 
plete its depositor’s account with an item that it had no right 
to charge against it ; in a variety of ways such mistakes are made. 

Although in mary cases a depositor has not been actually in- 
jured by the bank’s mistake, and the bank has made all proper 
amends by expressing regrets and notifying the holder of the check 
of its mistake, it is human nature for many depositors to rush 
into law and try to make something out of the bank. 

We publish such a case in this number. A bank in South 
Carolina, which operated a savings department, refused to pay 
the good check of a female depositor against a general deposit, 
under a mistaken belief that the money held to her credit was 
in the savings department, the rules of which required presenta- 
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tion of the pass book in making payment. The bank in this case 
did not really injure its depositor's credit at all, for it informed 
the holder of the check that the depositor had money to her 
credit, but that it was in the savings department and the book 
must be produced before payment would be made. This was a 
mistake and the bank, upon learning it, offered to pay the check. 
The depositor, however, had seen a lawyer and the tender of pay- 
ment of the check was refused, because the intention had been 
formed to bring an action against the bank for damages. Accord- 
ingly the bank was sued for $1000. Judgment against the de- 
positor in the lower court is reversed by the supreme court of 
South Carolina. The court admitted that the bank had not 
damaged the credit of the depositor as to solvency and reliability 
because the officer in refusing to pay the check had expressly said 
the drawer had funds to her credit in the savings department and 
that the check would be paid upon presentation of the pass book. 
But, nothwithstanding this, the court said: ‘‘The refusal was a 
declaration against the correct business methods of the drawer, 
from which some damages may be presumed to result, and such 
damages are something more than nominal, though they may 
be insignificant.’? The case is therefore sent back for a new trial 
that a sympathetic jury may award such amount as damages to 
the injured depositor as in their judgment will compensate for 
the imputation thrown by the bank upon her “correct business 
methods.” 

—— Senator Depew has proposed an amendment to the 
of Customs National Banking act, substituting for Section 5153, 

Receipts. of the Revised Statutes, the following: 


‘‘All national banking associations, designated for 
that purpose by the Secretary of the Treasury,shall be depositories of 
public money, under such regulations as may be prescribed by the ° 
Secretary and such depositories may also be employed as financial 
agents of the Government; and they shall perform all such 
reasonable duties as depositories of public moneys and financial 
agents of the Government as may be required of them. 

‘“*The Secretary of the Treasury shall require the associations 
thus designated to give satisfactory security by the deposit of 
United States bonds and otherwise, for the safe keeping and prompt 
payment of the public money deposited with them, and for the 
faithful performance of their duties as financial agents of the 
Government, and every association so designated as receiver or 
depository of the public money shall take and receive at par all 
of the national currency bills by whatever association issued which 
have been paid into the Government for internal revenue or for 
loans on stocks.” 


Section 5153 excepts ‘ receipts from customs”’ from the public 
moneys which may be deposited. The purpose of the amendment 
is to permit deposit of customs, as well as internal revenue receipts. 





A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the 
United States governing the issue, use and 
redemption of the bank check. 


Vill. PAYMENT OF CHECKS (Conrtrnuep). 


. CHECK DRAWER’S RIGHT TO STOP PAYMENT. 
. PAYMENT OF CHECK AFTER DEPOSITOR’S DEATH. 


. MASSACHUSETTS STATUTE AUTHORIZING PAYMENT AFTER 
DEATH FOR LIMITED TIME. 


. WHAT WILL CHARGE BANK WITH KNOWLEDGE OF DEATH. 
. BANKRUPTCY OF DEPOSITOR AS REVOCATION OF CHECK. 
. INSANITY OF DEPOSITOR. 


CHECK DRAWER’S RIGHT TO STOP PAYMENT. 


In the greater number of states the drawer of a check has a 
right, so far as the bank is concerned, to countermand payment 
of his check before it has been paid or certified and take upon 
himself whatever liability there may be to the holder for the 
consequences of his act. But when the check has been certified, 
this right of countermand ceases. 

The reason underlying the drawer’s right to countermand pay- 
ment is that the check is only a direction to the bank to pay the 
money to the person therein named and the bank is merely the pay- 
ing agent of the depositor to follow his directions with reference to 
the money on deposit, for which the bank is debtor to the de- 
positor. The check, of itself, is not an assignment of the money 
to the payee and it does not thereby become his property. Until 
presented to the bank and paid or certified, the money remains 
subject to the control of the drawer. 

The rule of the Negotiable Instruments Law which now pre- 
vails in a considerable majority of the states (section 325 New 
York Act) is that “ A check of itself does not operate as an as. 
signment of any part of the funds to the credit of the drawer with 
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the bank, and the bank is not liable to the holder, unless and 
until it accepts or certifies the check.” 

In all the states which have adopted this law and in many 
others which have not as yet adopted it but where the same rule 
prevails as to the effect of a check, the drawer’s right to counter- 
mand exists. 

But in a few of the states (as in Illinois) where the law is 
that as between the drawer of a check and the payee or holder 
for a valuable consideration, the check operates as an equitable 
assignment to the payee of the sum of money named in the check, 
the drawer has no right or power to countermand payment after 
he has given his check to a bona fide holder for value. 

In a recent case (First National Bank v. Keith, 183 Ill. 475) 
the Supreme Court of Illinois thus states the law: ‘‘We have 
held that after a check has passed into the hands of a bona fide 
holder, payment cannot be countermanded by the drawer (Union 
National Bank v. Oceana County Bank, 80 Ill. 212) and it fol- 
lows that if there is no defense to the check in the hands of the 
payee, he stands in as safe a position as his assignee would, and 
the maker cannot undo the transaction by notifying the bank 
not to pay. Such a result follows from the doctrine recognized in 
and reaffirmed by a long line of cases subsequent to Munn v. 
Burch, 25 Ill. 21 that the check is an assignment to the holder 
of so much of the fund on deposit as the check calls for, and that 
payment may be enforced against the bank in a suit at law on 
the check if, when presented, the bank has on deposit sufficient 
funds of the drawer to pay it.” 

In a recent Illinois case (Stock Exchange v. Kune 25 Ill. App. 
137) where the payee of a check who had delivered it unindorsed 
to another, notified the bank not to pay it, the court discussing 
the effect of notice by the payee in such a case, said the notice 
was sufficient to put the bank on inquiry. The payee still held 
at least a legal title to the instrument and had an undoubted 
interest in the question of its payment. The view that the notice 
must come from the drawer of the check is a mistake. Even if it 
was not a notice binding upon the bank, it was sufficient to put 
the bank on inquiry as to the equities against the check in the 
hands of the holder and the bank should not have honored the 
check without making such inquiries as ordinary prudence would 
have dictated. And where the bank turned a deaf ear to the 
notice and certified the unindorsed check without inquiry as to 
the equities of the parties it was an act of negligence. 

This case does not decide as to the effect of notice not to pay 
by the payee of a check after he has indorsed and delivered it in 
the regular way; or what effect notice not to pay by the drawer 
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of a check would have in putting the bank on inquiry in states, 
like Illinois, where the check is an assignment. While the drawer 
has no right to countermand payment, as against a good faith 
holder for value, it may well be that his notice not to pay will 
put the bank on inquiry as to the right of the holder to receive 
payment. 

But, as said above, the doctrine that a check is an assignment, 
with all its attendant consequences, is gradually being supplanted 
and will ultimately be discarded in every state. 

PAYMENT OF CHECK AFTER DEPOSITOR’S DEATH. 


The decided weight of authority is that the death of the drawer 
operates as a revocation of the bank’s authority to pay an ordi- 
nary, uncertified check; but if the check was paid by the bank 
before notice of the death of the drawer, the payment will be 
held valid. (Weiand v. Bank 112 Ky. 328; 19 B. L. J. 112; 
Tate v. Hilbert, 2 Vesey Jr. 118; Pullen v. Placer Co. Bank, 20 
B. L. J. 253). 

The same reason underlies this rule as operates to give the 
drawer aright to stop payment of his uncertified check, namely, 
the check is only a direction to the bank to pay; itisnot an assign- 
ment of the money to the payee, and until paid or certified, the 
money remains subject to the control of the drawer. His death, 
therefore, operates as a revocation of the authority of the bank 
to pay. 

But if the bank pays without knowledge of the drawer’s death, 
the payment is good for the reason that the authority of anagent 
is presumed to continue until terminated by notice brought home 
to him. 

In those few states where the doctrine still exists that a check 
is an assignment, in consequence of which the drawer has no right 
to countermand payment and the holdercan suethe bank which 
owes the money and refuses to pay, it would seem to logically 
follow that death of the drawer of a check, intervening between 
the time of its delivery and its presentation for payment, would 
not stop its payment. In such circumstances, it has been said: 
‘*The check is an absolute appropriation of so much money in the 
hands of the banker to the holder, to remain there until called 
for, and cannot after notice to the bank be withdrawn by the 
drawer. As between the drawer and the holder of a check, the 
appropriation is absolute, but the law will not allow the bank to 
suffer, before notice, if the check had been withdrawn by the mis- 
conduct and wrong of the drawer in beating the holder of the 
check to the bank. If there is an absolute appropriation of the 
money to the holder of the check, it ordinarily follows that the 
drawer of it cannot deprive the holder of his right to the fund by 
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notifying the bank not to pay the check. Then the holder's right 
to the fund has attached and it is only by his consent that the 
drawer can again be reinvested with any right to the fund. This 
being true, when the drawer dies, it being necessary to have the 
consent of the holder of the check to reinvest the drawer with an 
interest to the fund, the drawer’s death cannot reinvest his estate 
with a right to the fund which in life he has voluntarily appropri- 
ated to another.’”’ (See dissenting opinion in Weiand v. Bank, 
112 Ky.) 

But there is some doubt whether the courts which hold to the 
doctrine that a check is an assignment, will all hold that the 
drawer’s death does not revoke its payment. In the Kentucky 
case of Weiand, above cited, where the assignment doctrine pre- 
vailed, (since overturned by the Negotiable Instruments Law) 
the court nevertheless held that death revoked the check, although 
two justices dissented. 

But, as already said, there are very few states in which the 
doctrine that an unaccepted check is an assignment or appropria- 
tion to the holder of the money drawn for, still exists and very 
few, therefore, where the question whether the death of the drawer 
will or will not operate as a revocation of the authority of the 
bank to pay his check, would arise. 

MASSACHUSETTS STATUTE AUTHORIZING PAYMENT AFTER DEATH 
FOR LIMITED TIME. 

In Massachusetts, by act of May 4, 1885 ‘‘to authorize the 
payment of checks, demand drafts and savings bank orders in 
case of the death of the drawer before payment”’ it is provided: 

1. Any depositary subject to withdrawal by check or demand 
draft may pay any check or demand draft drawn by any person 
who has funds on deposit to meet the same, notwithstanding the , 
death of such drawer in the interval of time between drawing 
such check or demand draft and its presentation for payment, 
when such presentation shall be made within 10 days after the 
date of such check or demand draft. 

2. Savings banks and institutions for savings are hereby 
authorized and empowered to pay any savings bank order, drawn 
by any person who has funds on deposit to meet the same, not- 
withstanding the death of such drawer in the interval of time 
between signing such savings bank order and its presentation for 
payment, when such presentation shall be made within 30 days 
after the date of such savings bank order; and at any subsequent 
period provided the depositary has not received actual notice of 
the death of the drawer. 

In California by statute (chapter 27 laws 1895; see 12 B. L. J. 
488, 515) bank deposits up to $500 may, after the death of the 
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depositor, be withdrawn by an affidavit without procuring letters 
of administration. 


WHAT WILL CHARGE BANK WITH KNOWLEDGE OF DEATH? 


This question has not been definitely settled by the authorities. 
Of course, a direct notice by the representative of the estate to 
the bank of the death of the depositor will charge it with knowl-_ 
edge. But whether a mere casual reading by a bank Official of a 
death notice or news item in a newspaper, announcing the death 
of one of its depositors, would have this effect is an open question. 
These items are not always accurate. Still we think it would be 
a safer plan for the bank to heed such information and investigate 
it before continuing to pay the outstanding checks of the deposi- 
tor whose death was thus announced. 


BANKRUPTCY OF DEPOSITOR AS REVOCATION OF CHECK. 


Where a depositor makes an assignment of his property for the 
benefit of his creditors or goes, or is thrown, into bankruptcy, 
such bankruptcy of the depositor will operate as a revocation of 
the authority of the bank to pay his outstanding, uncertified 
checks. The financial death of the depositor, equally as his physi- 
cal death, will have this effect. Not only is the bank’s authority 
to pay cancelled, but the holders of the checks haveno right to the 
deposit as against the receiver or assignee. The title to the de- 
posit or credit in bank at the time he becomes a bankrupt is 
in the depositor, and not in the holders for value of his out- 
standing checks, and when an assignee or receiver is appointed, 
the latter succeeds to the depositor’s title and takes priority 
over holders of his checks who have no title. 

But this is not true in those states where a check is an assign- 
ment. There, the holders for value of checks of a depositor, taken 
prior to, but not presented for payment until after, his making 
an assignment for the benefit of creditors, will be entitled to the 
deposit as against the assignee. 

But here, again, it is interesting to note that the state law 
that a check is an assignment will be superseded by the federal 
law that it is not such an assignment, in cases of federal bank- 
ruptcy. The following case is instructive: (Bank v. Selden, U. S. 
Circuit Court of Appeals, 20 B. L. J. 307) A national bank in 
Michigan kept a deposit with a national bank in Illinois. The 
Michigan bank failed, at which time certain of its checks on the 
Illinois bank were outstanding in the hands of bona fide holders. 
The receiver of the Michigan bank notified the Illinois bank not 
to pay checks presented after the failure, but the Illinois bank, 
after investigating the rights of the holders, thereafter paid certain 
checks, claiming that they constituted assignments of the deposit 
and it was liable to the holders therefor. The receiver sued the 
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Illinois bank for the balance represented by these checks, and the 
Illinois bank asked that the receiver be enjoined from prosecuting 
the action. Under the Illinois law, a check is an assignment, and 
the holder may sue the bank if payment is refused. Under the 
federal law, a check is not an assigment. 

The court held that when the Michigan bank went into the 
hands of a receiver, the federal law governed the distribution of 
its assets, and under this law, the Illinois bank should have re- 
fused payment of the checks and paid the amount to the receiver. 
That the Illinois law was different afforded the Illinois bank 
no excuse, for, in the winding up of national banks by the 
federal authorities, the Illinois law cannot be allowed to displace 
the federal law looking to a ratable distribution among the credi- 
tors. The bill of the Illinois bank to restrain receiver’s action 
was therefore dismissed. 

Under the English bankruptcy statute (12 and 13 Vict. Ch. 
106 Sec. 133) payments by any person in behalf of the bankrupt 
are not valid if made after “‘ notice of any prior act of bankruptcy 
by him committed.” 

INSANITY OF DEPOSITOR. 

The insanity of a depositor revokes the authority of the bank 
to pay his check. But payment of the genuine check of an insane 
person without notice of the insanity will generally be held a 
valid payment (Howard v. Digby, 2 Cl. & Fin. 634; Drew v. 
Nunn, L. R. 4 Q. B. Div. 661.) 

In Drew v. Nunn, the court said: ‘Does insanity put an end 
to the authority of the agent? * * * Insanity does put an end 
to the agent’s authority. It cannot be disputed that some cases 
of change of status in the principal put an end to the authority 
of the agent; thus the bankruptcy and death of the principal put 
an end to the authority of the agent * * * and where such a 
change occurs as to the principal that he can no longer act for 
himself, the agent whom he has appointed can no longer act for 
him. Where the principal becomes insane the agent’s authority is 
terminated * * * The second question then arises, what is the 
consequence where the principal, who has held out another as his 
agent, subsequently becomes insane, and a third person deals 
with the agent without notice that the principal is a lunatic? 
* * * As between principal and agent, the agency expired upon 
the principal becoming, to the agent’s knowledge, insane, but a 
person dealing with the agent, without knowledge of the princi- 
pal's insanity has a right to enter into a contract with him, and 
the principal, although a lunatic, is bound so that he cannot re- 
pudiate a contract assumed to be made on his behalf.” 

This reasoning supports the rule that where a depositor in a 
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bank who, by the contract of deposit, authorizes the bank to pay 
his checks, afterwards becomes insane and draws checks while 
insane, or draws checks while sane but becomes insane before the 
checks are presented, the bank in either case paying the checks in 
good faith in ignorance of the fact of its depositor’s insanity, will 
be protected in making the payment. Although the insanity re- 
vokes the bank’s authority, still such revocation is not binding 
on the bank until it receives notice. 

The view that a bank will be protected in paying a check drawn 
by an insane depositor, without knowledge of his insanity, has 
been taken in a New York case (Riley v. Bank, 36 Hun, 519) 
where a depositor issued a check, while insane, but the bank did 
not know the depositor was insane when it paid the check. The 
court, upholding the payment by the bank said: ‘‘The bank can- 
not investigate the sanity of a depositor whenever a check is 
presented.”’ 

The New York rule is apparently clear that while insanity 
revokes the bank’s authority to pay, payment by the bank in 
ignorance of insanity of its depositor will be valid as between 
bank and depositor. 

In’ an early decision by the New York Superior Court (Wallis v. 
Manhattan Co., 2 Hall, 495) the court went so far as to hold 
that although the authority of an agent may be revoked by the 
lunacy of a principal, such lunacy must be judicially established 
before it will have that effect; and where a depositor, subject to 
fits of insanity, gave a power of attorney to another in a lucid 
interval to manage his affairs, the court held the bank was bound 
to honor the checks of the attorney under the power, notwith- 
standing at the time they were presented, the depositor was in a 
lunatic asylum. The court held that as the depositor had not 
been judicially declared insane, the authority of the attorney under 
the power was not revoked and the bank which had refused to 
pay out the deposit under such circumstances was adjudged liable 
therefor with interest from the time of its refusal. This, however, 
seems an extreme case. 

In contrast to what is generally supposed to be the law, that 
although insanity of a depositor revokes the authority of the 
bank to pay, the bank will be protected where it pays-his check 
in ignorance of such insanity, a decision of the Supreme Court 
of Georgia may be cited (American Trust & Bkg. Co. v. Boone, 
102 Ga. 202). That court has held a check, drawn by a depositor 
while insane, to be an absolutely void instrument and the bank, 
innocently paying the check, unprotected and liable to pay the 
money over again. 

The facts in the case were as follows: One J. H. Cooper kept 
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an account in the American Trust & Banking Company of Atlanta, 
against which the bank had paid from time to time sundry 
checks drawn by him. Cooper became insane on December 26, 
1903 and on December 30 was adjudged a lunatic by the Circuit 
Court of Orange County in the neighboring state of Florida. The 
fact that he was insane and had been so adjudged was unknown 
to the bank when it paid the check in suit which was drawn subse- 
quently to the judgment. Cooper died shortly afterwards. We 
state in substance the opinion of the court: 

On January 2, 1904 when the bank paid the check for $139 
drawn by J. H. Cooper he had been adjudged to be insane by a 
court in Florida having jurisdiction of such matters; and there 
was also other evidence that he was at that time and subsequent 
thereto in fact insane. This being true was the bank, which had 
no notice of the fact of insanity, or that J. H. Cooper by the 
judgment of a court had been adjudged to be insane, protected 
on account of such ignorance in the payment of such check? The 
authorities have established the doctrine that a contract by 
an insane person, whether executory or executed, is utterly void; 
and this, too, when there has been no judicial determination of the 
fact of insanity except in the trial of the issue where the question 
is raised to defeat the contract which is sought to be enforced or 
set aside. Where there has been a judicial determination of the 
fact of insanity by a court having jurisdiction to inquire into 
and determine the mental condition of the individual concerned, 
it would seem that this would be simply evidence admissible for 
the purpose of proving the fact of insanity, and evidence of a 
high character, but only cumulative of other competent evidence 
upon the subject. That an adjudication by a court having juris- 
diction to determine the question is prima facie evidence every- 
where of the fact of insanity is well established by authority. 
The court, therefore, held that under the law of Georgia if the fact 
of insanity has been established by a court of competent juris- 
diction in the state and the affairs of such person invested in a 
guardian, the power of such person to contract was entirely gone 
and such contracts are absolutely void. And there being evidence 
that at the time the check in question was drawn by Cooper and 
at the time it was paid by the bank, Cooper had not only been 
adjudged insane by a court in another state, but was in fact in- 
sane, shown by other evidence than the judgment, the check was 
absolutely void, and the bank paid it at its peril and must bear 
the loss. The court said that the judgment of the Florida court, 
although not absolutely binding and conclusive upon Cooper’s 
mental condition on account of his not having been domiciled in 
Florida at the time the court passed upon the question, would 
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still be admissible in evidence and would be prima facie proof of 
the fact that the judgment sets up. 

We believe, however, that the courts generally will protect a 
bank which pays a check drawn by an insane depositor, or by 
a depositor who becomes insane before the check is presented 
for payment, in ignorance of the fact of such insanity. The true 
principle which should govern these cases is that the bank, having 
been clothed by the depositor with authority to pay his checks, 
it will be protected in the exercise of such authority until such 
time as it has knowledge that the authority has been revoked by 
the insanity of the depositor. Whether or not such knowledge 
must be conveyed to it solely by judgment of a court, or simply 
by the apparent fact of insanity without judgment brought to its 
knowledge, is somewhat uncertain, but we believe the bank would 
not be protected in paying the check of a depositor after it knows 
he has been placed in a private asylum, although there has been 
no judgment of court establishing the fact of such insanity, not- 
withstanding the early decision of the New York Superior Court 
apparently to the contrary. 

(Continued in next number.) 


CONCERNING PUBLICATION OF “THE LAW OF BANK 
CHECKS.” 


THE BANK OF REIDSVILLE, 
REIDSVILLE, N. C., December 8, 1906. 
Editor Banking Law Journal: 


DEAR SIR:—We will ask you to kindly advise us if the series of articles now be- 
ing printed in the JOURNAL “The Law of Bank Checks” will be compiled and printed 
in connected form. We have found these articles to be very instructive indeed, and 
we would be very glad if we could have the finished series in compiled form, to be 
quickly used for reference when needed. If they will be printed, we will be very glad 
to have you file our application to be furnished with a copy. 

Yours very truly, 
J. F. WATLINGTON, 
Cashier. 

The abovecommunciation is published for the purpose of having 
anexpression of opinion from other readers as to the desirability of 
publishing the check articles in book form. We have not yet de- 
cided whether to revise and publish the articles on the Law of 
Bank Checks in book form when completed. It is very possible 
that we may do so. 





THE PAYMENT OF OVERDUE NOTES PAYABLE 
AT BANK. 


HE larger proportion of deposits held by banks to the credit 
of their customers on general account, is paid out upon 
checks or drafts of such customers. But a very common 
method of ordering and making payment is that evidenced 

by the promissory note of the customer, made payable at the 
bank upon a future day, therein stated. 

Before the enactment of the Negotiable Instrument Law, there 
was a conflict of judicial decision in states which have now 
adopted that law, concerning the authority of the bank to pay 
the note of its customer, made payable at the bank, without the 
express instruction of the depositor so to do, conveyed by lan- 
guage outside that contained in the note. Some states, as in 
Tennessee, held that a bank had no authority to make payment 
of a note so drawn, in the absence of express instruction from 
its depositor; other states declared that such a note was equiva- 
lent to acheck, and that the bank not only had the authority, 
but it was its duty, to pay the note when presented at maturity 
without any express instruction. 

The Negotiable Instruments Law settled the conflict in favor of 
the last stated rule. By that law it is provided (section 147, 
New York act) that ‘‘ where the instrument is made payable at a 
bank it is equivalent to an order to pay the same for the account 
of the principal debtor thereon.” 

But this conflict, so settled, had to do with the authority of 
the bank to pay the note when presented at maturity. The large 
majority of time notes are so presented, and no question concern- 
ing their payment now arises in Negotiable Instruments Law 
states; the bank makes payment, if in funds, the same as it would 
make payment of an ordinary check of its customer. 

Occasionally, however, a time note payable at bank, is pre- 
sented for payment after its due date, or when overdue. When 
indorsed, such delayed presentment, of course, operates to release 
the indorsers, being contrary to one of the conditions upon which 
their liability depends; their implied contract being to pay the 
note if it is duly presented at maturity, dishonored, and they are 
duly notified of such dishonor. But between customer and bank, 
the question arises upon presentment after maturity of a cus- 
tomer’s time note, payable at bank, is or is not the bank author- 
ized to pay the overdue note? 
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This question very frequently arises in banking practice and, 
strange to say, none of the higher American courts has been 
called upon, as yet, to judicially settle it and pronounce a rule for 
the guidance of bankers. There is a conflict of opinion among 
American bankers upon the question but, so far as our investiga- 
tion has extended, the large majority regard a time note, payable 
at bank, as authority to pay the note upon the day of maturity 
only, and they act accordingly. 

The JourRNAL has many times been called upon to answer this 
question and has consistently expressed the view that a bank is 
not authorized to pay a time note of its customer, made payable 
at bank, when presented on any day after its maturity, in the 
absence of express instructions from its customer (see 22 B. L. J. 
135; 20 B. L. J. 142, 153); that the order and authority to the 
bank, conveyed by the note, is simply to pay it according to its 
terms, namely, on the day fixed in the contract of payment, and 
that payment ona later day, when the note had become overdue, 
would be out of due course and perilous. 

In seirching through the laws of other English speaking coun- 
tries we are interested to learn that the question here presented 
was, several years ago, passed upon by the Supreme Court of 
Victoria in Australia, in the case of Wine v. Bank of New South 
Wales, reported in 4 Australian Jurist Reports, page 78; and that 
the question was decided adversely to the view we have taken. 
The court there held that the authority of a bank to pay a bill 
of exchange, accepted by a customer payable at the bank, con- 
tinues after maturity of the bill until countermanded by the 
acceptor. 

What has been the result of that decision in Australia? An 
Australian writer, Edward B. Hamilton, Judge of County Courts, 
Victoria,* after referring to the fact that the question had never 
up to that time, been raised in England, and stating that the 
ground of the decision, apparently, was that the authority to 
pay the acceptance which the customer gave to the bank by ac- 
cepting it payable there, remains in force until it is revoked, says: 

“This decision took many of the bankers by surprise. They 
had always thought that such overdue acceptances ought not to 
be paid without first communicating with the acceptor, and ob- 
taining his instructions whether the bill was to be paid or not 
and had acted on that opinion. They accordingly prepared a 
joint case which was submitted for the opinion of counsel in 
Melbourne and in Sydney. The members of the Sydney bar, be- 
fore whom the case was laid, and also an eminent judge who had 
retired from the bench, were all of opinion that Wine v. Bank of 








~* Author of “ Australian Banking Law.” 
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New South Wales was wrongly decided. The Victorian barristers, 
who were consulted, were unanimously of opinion that it was 
rightly decided. 

‘Those who thought that a bank was bound to pay on pre- 
sentation the overdue bills of a customer, accepted payable at the 
bank, contended that by accepting a bill in that form the customer 
gives an authority to his banker to pay it; that such authority 
continues until it is revoked; that the duty of the banker is co- 
extensive with his authority; that if he did not pay the bill, 
though overdue, an action would lie against him for breach of 
his duty; and that if the customer suffered any loss from the 
payment of the bill when overdue, it was his own fault for not 
countermanding the authority he had given, or communicating 
to his banker the nature of any arrangement with the holder by 
virtue of which the presentment of the bill for payment might 
have been postponed; but that the lapse of a long time, say six 
months or so, or other unusual circumstance, might render it 
prudent for the bank to refer when practicable to its customer 
before paying such an overdue bill. 

“Those who were of the contrary opinion maintained that from 
the commencement of banking business in Australia and New 
Zealand it had been the custom of bankers to refuse payment of 
such bills without renewed instructions from the customer; that 
no usage to the contrary had been known; that the established 
practice must form the contract between banker and customer ; 
that the words ‘payable at the bank’ give not a continuing 
authority to pay at any time after due date, but only a limited 
authority to pay at such due date and then only; that if a bill 
be presented for payment after due date, the reasonable inference 
is that the delay is the result of a prior arrangement between 
the parties which the bank might assist in violating if it then 
paid; that in the interests of its customer it is bound to com- 
municate with him; that if it did not, it might be answerable to 
him in damages for any loss occasioned by paying the bill when 
overdue; that if the authority given by such a mode of accept- 
ance, was a continuing authority with which it was a banker’s 
duty to comply, mere lapse of time would not excuse or justify 
a refusal to pay such an overdue bill upon presentation; and 
that by referring under any circumstances to his customer, he 
would disregard both his oaery and his duty, and become 
liable to an action. 

“In this conflict of opinion, the question cannot be considered 
as determined until it has been settled by a court of final appeal. 
In the meantime, the practice of the banks is not uniform. Some 
act upon the opinions obtained in Sydney, others upon the yiews 
held by the Supreme Court of Victoria.” 
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The Australian writer, also, inclines to the view that Wine v. 
Bank of New South Wales was wrongly decided. 

In a case before the supreme court of New South Wales, 
MeNickle v. Bank of New South Wales, 2 N. S. W. L. R., 7, a time 
note payable at a bank was presented by the collecting bank one 
day after maturity, and the bank, “ following the custom of 
bankers”’ refused to pay the overdue note unless accompanied by 
a check from the maker. The point decided was that the collect- 
ing bank was liable in damages for defaming or injuring the credit 
of the maker of the note by giving a notice simply that it had 
been dishonored (implying a default on the maker's part) without 
coupling with its notice a statement of the reason why it was 
dishonored, namely, because of its own fault in not presenting the 
note in time. The decision, indirectly, sanctions the validity of 
the custom of bankers not to pay a time note, payable at a 
bank, when presented after its maturity. 

From the above it will be seen that the Australian rule as to 
the authority and duty of a bank to pay a time note or accept- 
ance of its depositor, made payable at the bank, when presented 
on any day subsequent to maturity, is in some confusion. The 
apparent custom of bankers has been not to pay, but the con- 
trary decision of the Supreme Court of Victoria, until overturned, 
or confirmed, by a court of last resort, makes the question an 
uncertain one in that Commonwealth. 

The precise question does not appear to have been settled by 
the courts of England or of Canada; further than that in 
England the law seems to be that while the act of a customer in 
accepting a bill payable at his bankers is an authority to the 
bank to pay, there is no obligation upon the bank to honor such 
acceptances at all, as distinguished from checks, in the absence of 
some agreement so to do, express or implied. (See Robarts v. 
Tucker, 16 Q. B. 560; and Bank v. Vagliano, 64 Law Times, 353, 
opinion of Lord Macnaghten at page 370). 

In this country, in all Negotiable Instruments Law states, a 
note payable at a bank is equivalent to an order to pay the same 
for the account of the principal debtor thereon. It is therefore 
not only the bank’s authority, but its duty, to pay a time note 
or acceptance, payable at the bank, when presented on the day 
of maturity, provided, of course, the funds are sufficient, the same 
as it would pay its customer’s check. But it remains uncertain, 
although the custom or practice is, generally speaking, not to 
pay, whether the bank is obliged to pay theinstrument if presented 
after maturity. 

Assuming the question is important enough to be definitely 
settled one way or the other, there are two ways in which a 
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definite rule of guidance may be procured (1) by making a test 
case and taking it to the court of last resort in each state 
(2) by procuring an amendment of the Negotiable Instruments 
Law in each state which has, or will adopt it, providing a definite 
rule upon the subject. The latter course seems greatly preferable. 

Until the establishment of a clear and positive rule, we are of 
opinion the better course for the bank to pursue is to refuse to 
pay an instrument made payable at the bank, when presented at 
any time after maturity, in the absence of express instruction by 
the customer to pay. The risk of incurring damages for dishonor- 
ing the customer’s paper does not seem nearly as great as the 
risk of liability from paying an overdue demand. 


NOTICE OF DISHONOR UPON NOTES WITH 
OPTIONAL MATURITY CLAUSES. 


WW mass a promissory note or other negotiable instru- 
ment is made payable at a fixed time in the future, the 
time of making demand and of giving notice of dishonor, so 

as to hold an indorser liable upon non-payment, is some- 
thing readily known, understood and acted upon. But negotiable 
promissory notes, bearing the names of indorsers contingently 
liable, sometimes are made to run for a period of years, with in- 
terest, and contain a provision giving the holder an option, upon 
default in payment of any installment of interest, to declare the 
whole note due. 

Concerning such instruments, bankers should have a care, when 
an option of this kind is exercised, that the necessary steps are 
taken and at the proper time, to hold the indorsers liable; for 
carelessness in this particular will result in releasing the indorser 
from liability. 

The case of Galbraith v. Shepard, decided last September by 
the Supreme Court of Washington under the Negotiable Instru- 
ments Law of that state, may be referred to, as containing a 
warning in this connection. A negotiable promissory note, which 
bore the name of an accommodation indorser, contained a provi- 
sion giving the holder an option todeclare the whole of the principal 
and interest due and collectible upon default in payment of 
interest. The holder exercised this option as provided in the note, 
before the due date fixed by its terms, then brought an action 
against the maker and indorser. The indorser contended he was 
discharged for want of demand and notice at maturity. The holder 
contended that the bringing of a suit was a sufficient demand 
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and also sufficient notice of election to declare the whole debt due 
for non-payment of interest. The Washington court holds the 
bringing of suit was sufficient as against the maker, but that the 
indorser was discharged. We extract the following instructive 
portion of its opinion: 

“ Our attention has been directed to no case which holds that, 
when the note provides that the option to declare the whole debt 
due for non-payment of interest may be exercised, it is unnecessary 
in such case to make demand and give timely notice of dishonor 
before suit in order to charge a mere indorser. Our Negotiable 
Instruments Statute seems to be specific and controlling upon this 
subject. Section 70 provides: ‘ Presentment for payment is not 
necessary in order to charge the person primarily liable on the 
instrument; but if the instrument is by its terms, payable at a 
special place, and he is able and willing to pay it there at matu- 
rity, such ability and willingness are equivalent to a tender of 
payment upon his part. But, except as herein otherwise provided, 
presentment for payment is necessary in order to charge the 
drawer and indorsers.’ It is thus specifically declared by our 
statute that presentment for payment is not necessary in order 
to charge persons primarily liable. It is, however, as specifically 
declared that presentment for payment is necessary in order to 
charge an indorser. Section 89 of the same statute also provides 
that when a negotiable instrument has been dishonored by non- 
payment, notice of such dishonor must be given to the indorser, 
and that in the absence of such notice he is discharged.” 

The moral of this decision is obvious: the holder of an in- 
dorsed note providing an option that he may declare it due if 
an instalment of interest is not paid, must as a part of the exer- 
cise of such option make a regular demand of payment of the 
maker and give due notice of non-payment to the indorser, in 
order to hold the latter liable. 

Our readers will remember another case, which we published 
and commented upon in the JouRNAL for September last, involv- 
ing another form of note with provision as to earlier maturity 
upon non-payment of interest, wherein loss was also incurred be- 
cause of disregard of the legal effect of the provision in question. 
In that case (from Wisconsin) the note contained a provision 
that if any instalment of interest should not be paid ‘‘ such delin- 
quency shall cause the whole note to immediately become due and 
collectible.’ This provision, it is seen, is different from those 
where the accelerating of maturity of the note because of non- 
payment of interest, is made optional with the payee; here it is 
expressly and positively provided that the delinquency shall make 
the whole note immediately due and collectible, and the Supreme 
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Court of Wisconsin held that by force of the stipulation itself, 
without any affirmative action upon the part of the holder, the 
note became due immediately upon non-payment of the instalment 
of interest. The result was that a purchaser for value of this 
note, who acquired it long before the time of maturity fixed by 
its terms but after the period fixed for the payment of the first 
instalment of interest, took it after maturity and subject to a 
defense of fraud by the maker against the payee, because the in- 
terest not having been paid when he took it, such non-payment 
of itself matured the note, and all the purchaser acquired was an 
overdue instrument subject to equities. The purchaser had simply 
disregarded the legal effect of the interest clause in the note— 
many purchasers of such a note would. Banks, or others, pur- 
chasing such forms of note after the time fixed for payment of 
one or more interest instalments must in every case, ascertain 
whether the prior interest has been paid or unpaid; for if unpaid, 
they will simply purchase an overdue negotiable instrument, sub- 
ject to all defenses between original parties. 


THE REGULATION OF CALL MONEY RATES. 


The New York Chamber of Commerce, at its regular monthly 
meeting held December 6th, adopted a resolution offered by Jacob 


H. Schiff referring to the call money rate above 6 per cent. The 
resoiution was as follows: 

‘* Resolved, That it be referred to the committee on finance 
and currency to examine into and report upon the practicability 
of devising measures through which the interest rate beyond 6 
per cent. upon call loans made at the New York Stock Exchange 
can be better regulated than is the case at present.” 

Mr. Schiff in offering the resolution said: 

‘‘We find ourselves again in the midst of conditions as to call 
loans at the New York Stock Exchange which are nothing less 
than barbarous. I cannot for a moment believe that while at 
times under existing methods and conditions money is liable to 
advance beyond the legal rate of interest—I cannot, I say, for a 
moment believe that it is necessary for the rate of interest on 
demand loans at the Stock Exchange to advance on a single day 
from 6 or 7 per cent. in the morning to 25 or 30 per cent. and 
higher in the afternoon. It must be in the long run destructive of 
the best interests of the country, and there must be means, even 
if they are difficult to find, to better regulate such a state of 
affairs. Such means may be actual methods or moral methods.”’ 

Mr. Schiff referred to a prominent financial institution, alarge 
loaner of money, which made it a rule when money in the morn- 
ing is only 6 or 7 per cent. to call its loans and to wait until the 
rate has advanced, which it naturally does in consequence of 
large calls, to consent to loan its money again. Such methods, 
he said, are reprehensible, and ought to be corrected by moral 
pressure and moral means; but there must be actual means, 
which possibly is the Clearing House, and possibly is the Stock 
Exchange itself. 
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O one would think, by reading the prosaic title Clifford Banking 
Company v. Donovan Commission Company, which heads the 
record of a case decided by the Supreme-Court of Missouri, that 
beneath such common-place headlines is to be found, not the 

ordinary, dry statement of facts and judicial opinion which generally 
characterize the decisions of cases by the higher courts, but a most 
entertaining and fascinating judicially-told story of how a speculative 
and perfidious bank teller, taking advantage of the carelessness of his 
superior officer in signing drafts in blank and leaving them around 
loose, poured a considerable sum of the bank’s money into the lap of 
an absorbing brokerage concern ; then of the resulting legal struggle 
for the money between bank and broker, followed by the pronounce- 
ment of judgment in which the court, in language sarcastic and pungent, 
compels the brokerage concern to disgorge and yield up to the bank, 
its own. 

The Clifford Banking Company did a banking business in Clarks- 
ville, a village in Pike County, Missouri. For thirteen years, from 
1888 to May 1, 1901, one T. S. McQueen was its bookkeeper and act- 
ing teller. Then ‘‘under the spur of a neglected duty, he resigned.” 
McQueen's duties were, in a general way, to keep the books and pay 
out and take in money over the counter. The Clifford Banking Com- 
pany also had a cashier. Sometimes the cashier was temporarily 
absent, and it was customary for him to sign blank drafts to be used 
in conducting the business of the bank on such occasions. These 
drafts the cashier left with McQueen, and when he was not by, 
McQueen had authority to fill in date, amount and payee, and utter a 
draft as a current, live bill of exchange to any one buying the same. 
The Merchants-Laclede National Bank was the St. Louis correspond- 
ent of the Clifford Banking Company, and all these drafts were drawn 
upon it. 

The power to issue exchange for any amount to any payee was too 
much for McQueen. He had been good for thirteen years ; then he 
fell. The desire to get rich quick possessed him, and speculation on 
the grain or stock market was to be the stepping-stone to realization 
of that desire. Now comes upon the scene the Donovan Commission 
Company of St. Louis, standing ready, for a commission, to guide 
McQueen’s steps up that hazardous, phantom ladder of success, but 
alert to stand aside, upon a safety planking of its own, when came the 
inevitable tumble and crash. Probably the cashier was at lunch, or 
possibly off fishing, when McQueen issued four drafts, as follows : 
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Number. Date. Amount. Payee. 

133,182 March 30, 1901 $3000 Donovan Commission Co. 
133,229 April 4, 1901 3000 Donovan Commission Co. 
133,319 April 15, 1901 zo00co0 Donovan Commission Co. 
133,389 April 22, 1901 1000 Donovan Commission Co. 

There were two other drafts, $1000 each, issued one and two weeks 
previously to March 30, which the Commission Company denied re- 
ceiving, the drafts themselves having been destroyed, but the receipt 
of which was fixed on the company. Here was $11,000 of the bank's 
money paid out by McQueen to the Commission Company by drafts 
drawn on the Merchants-Laclede in St. Louis, bearing the cashier’s 
signature, all in a little over a month’s time. 

Of course, the draft-register or stub-book of the drafts, kept in 
McQueen’s handwriting, had a somewhat different description of the 
drafts, as to amount and payee : 

Number Date Amount Payee 

133,071 March 16, 1901 $2.32 J. H. Carr, Secretary. 
133,123 March 23, 1901 2.35  Boatmen’s Bank. 
133,182 March 30,1901 2.00 J. G. Brandt Shoe Co. 
133,229 April 4, 1901 2.22 Citizens Insurance Co. 
133,319 April15, 1901 1.00 B. Nugent & Bros. 
133,389 April 23, 1901 1.00 W.H. Black. 

It will be noticed McQeen was more lavish at the beginning with 
reference to the actual amount he would have to put in to the bank, 
as called for by the stub of these drafts, than at the end. He started 
with over two dollars for the first four, but finally corfcluded that one 
dollar each would be sufficient to pay out of his own pocket into the 
bank’s coffers, for the last two. 

A table of exchange sold, the stubs totalling $10.89, but the drafts 
aggregating $11,000, all of which was received by the Donovan Com- 
mission Company. Such is the bare recital. Now for the law. 

Was the bank to recover this money of the Commission Company, 
or was the Commission Company to keep it and snap its fingers at the 
bank? 

Tne Commission Company said it was an innocent purchaser for 
value of the bank’s drafts, and invoked the rule that where one of two 
who are innocent, must suffer, the loss must fall on him who afforded 
the opportunity for the wrong. 

Very true, said the court, ‘‘where one of two good men stand to 
lose, he should lose who opened the door for loss to enter. But this 
principle seeks its application to cases pertaining to negotiable instru- 
ments, in protecting an innocent purchaser, not otherwise. It is at 
this precise point—innocency ’’— said the court, ‘‘ the battle is pitched. 
The commission company says it was an innocent purchaser for value. 
If this be true, then the law accords it protection, because it cannot 
be gainsaid that in leaving signed drafts lie about loose, subject to be 
fraudulently filled in at the wrongful instance of an employe, and 
uttered and thus become commercial couriers without luggage, the 
bank wasremiss. And if a draft so issued with an honest face, i. e., 
without any indicia of fraud, had come into the possession of an inno- 
cent holder for value, its face would have been its passport and the 
bank must pocket the loss with such corporate grace as it can com- 
mand. But,” continues the court, ‘‘the mischief in the commission 
company’s position is that it assumes its innocence; it begs the 
question.” 
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The court then goes on to say that, in a case like this, it is for the 
commission company to prove itself innocent, if it can, in order to 
claim protection. Says the court: 

‘*We are not called upon to say whether it isinnocent or not. Its 
letter head shows, inter alia, it dealt in ‘margins.’ The body of its 
letter in evidence indicates that McQueen had adopted a plan of oblique- 
ness in remittances to him; a plan calculated to throw an observer 
off his trail; a plan to conceal his dealings with the commission com- 
pany, by having his gains sent him through cashier’s checks, or drafts, 
and not by the commission company’s tell-tale checks, which plan the 
commission company graciously winked at, thus: ‘We * * * note 
your request to have all checks made by cashier or draft in future. 
Same will receive our attention.’ So, too, the accounts rendered by 
the commission company to McQueen show no actual dealings in actual 
products or commodities. The matter is summed up by the com- 
mission company’s own choice of words, in mere ‘ gains’ and ‘ losses’ 
—the very language of option gambling. So that, with the commission 
company laying its hand over its mouth, standing mute, if we were 
called upon to decide its innocence in its astonishing dealings with a 
clerk of the Clifford Banking Company, whereby $11,000 of the 
bank’s money, as shown by the very drafts themselves, speaking 
through its officer, the cashier, were poured into its coffers in 39 days 
and lost, as water poured upon sand, we might draw inferences of 
fact unfavorable to the commission company—inferences bringing the 
dealings of McQueen and the commission company under the ban 
denounced by the law against option dealing struck at by Rev. Stat. 
1899, Sections 2337-2345, inc. But this is not necessary, because, in 
the state of the existing proof, the burden was cast upon the commis- 
sion company to show its innocence, i. e., that it was a purchaser or 
holder for value and in good faith, and that burden it, of set purpose, 
threw off.” 

Then, as the commission company had to prove its innocence in 
order to retain the bank’s money. and could not, or did not do so, 
what stood in the way of an immediate judgment compelling it to 
disgorge? Was there any other principle of law under which it could 
keep its fist closed over this $11,000 and defy the sheriff to unloose its 
fingers? 

Fighting hard, the commission company insisted thus: the relation 
between the Clifford Banking Company and the Merchants-Laclede 
which actually paid the commission company the money on drafts of 
the former, was that of creditor and debtor; the deposits of the Clifford 
Banking Company were simple loans to the Merchants-Laclede; and 
when the commission company received the proceeds of the drafts, it 
received the money of the Merchants-Laclede and not of the Clifford 
Banking Company; hence the cause of action of the Clifford Banking 
Company was against the Merchants-Laclede and not against the 
Commission Company. 

This contention finds no favor with the court. The Merchants- 
Laclede, it says, paid drafts upon it, bearing the genuine signature 
of the drawer, in the usual course of business, with no irregularities 
on their face. Under such conditions it was clear the Clifford Bank- 
ing Company could not recover from the Merchants-Laclede. The 
principle, invoked by the Commission Company without avail, that 
where one of two innocent persons must suffer, he who afforded the 
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opportunity for the wrong must bear the loss, would be precisely 
applicable here. And viewing the case from another standpoint by 
indulging the hypothesis that the Merchants-Laclede sued the Com- 
mission Company how would that case stand? In that case, said the 
court, the Merchants-Laclede bank would not have been injured in- 
asmuch as it had neither voluntarily recouped to the Clifford Banking 
Company its loss, nor, under the facts, would an action seem to lie 
in favor of that-bank against it. While it is not necessary to decide 
that such condition of things bar recovery, yet obviously, serious, if 
not insurmountable obstacles existed in the road. The court con- 
tinues: 

‘*So that if the Commission Company’s contention be allowed and 
followed to its logical sequence the case stands this way : the Clifford 
Banking Company was a creditor of the Merchants-Laclede bank. 
That bank was not liable because of the negligence of the Clifford 
Banking Company. The Commission Company got the money of the 
Merchants-Laclede bank. It was not liable to that bank because the 
bank was not injured. Hence the case is atanend. If this be so, 
then, at least a part of the old Hudibrastic couplet, to wit— 

‘He ran in debt by disputation’ 

‘And paid with ratiocination’ 
is true, for while the debt, so to speak, was not created by disputation, 
it certainly is being paid by nimbleness and refinement of reasoning. 
The vice in the Commission Company’s contention consists in the fact 
that while in a sensethe Clifford Banking Company was acreditor of the 
Merchants- Laclede bank, and while in a sense the money, (the pro- 
ceeds of the drafts) was the property of the Merchants-Laclede bank, 
yet, in another sense, the fund on deposit was the property of the 
Clifford Banking Company held subject to its order, and the bills drawn 
in this instance represented and appropriated that fund pro tanto and, 
when cashed, diminished the assets of the Clifford Banking Company 
to the extent of their face values. These bills of exchange were 
representatives of property belonging tothe Clifford Banking Company, 
stood as that property, and in the eye of the law, were that property; 
represented value ; and the commission company was not entitled to 
the bills nor the property for which they stood except, it, with clean 
hands, paid value therefor.” 

The Commission Company, it is seen, had not a legal leg to stand 
on. It received the money or property of the Clifford Banking Com- 
pany, of which the latter had been fraudulently deprived, it obviously 
could not put itself in the position of an innocent person, in good faith 
receiving such money for value, and it could not escape the necessity 
of disgorging by the subterfuge that what it actually received was the 
money of the Merchants-Laclede bank, and not the money of the 
Clifford Banking Company. 

The bank’s right of recovery is based by the court upon the prin- 
ciple that ‘‘when one person obtains the money of another which it is 
inequitable or unjust for him to retain, the person entitled to it may 
maintain an action for money had and received for its recovery.” 

The record of this case is not only interesting in its facts, but in- 
structive in the law and it shows how the power to issue exchange, 
when in dishonest hands, may be used to injure the bank to an 
extent only limited by the size of the balance in the correspondent 
bank drawn upon, hence should be surrounded with all necessary 
checks and safeguards. 








BANKING LAW. 


THs Department embraces all the newly decided cases of importance to bankers, 

bank counsel and bank directors. The experiences they disclose are likewise 
worthy the careful attention and study of the merchant, the depositor and the bank 
student seeking advancement. Further information regarding any case published will 
be furnished on application. 


AMBIGUOUS SIGNATURE TO CORPORATION NOTE. 


Note by which the Northwestern Straw Works promises to pay, signed in its name by 
its treasurer, also signed by M—M’s signature ambiguous and purchaser of 
note from payee put on inquiry as to character of M’s obligation—Parol proof 
admissible that M signed as an authorized officer of corporation—under such 
proof, M not individually liable to purchaser. 


Germania National Bank of Milwaukee v. Mariner, et al., Supreme Court of Wisconsin, November 7, 1906. 

A bank which purchases from the payee in good faith, before maturity, a note by 
which the N. S. W. corporation promises to pay, signed in the name of such corpora- 
tion by its treasurer, to which is also signed, as maker, the name of M, is put on in- 
quiry, by reason of the ambiguous signature of M, whether the latter signs as an in- 
dividual maker, or in behalf of the corporation ; and where such bank seeks to enforce 
the note against M as his individual obligation, parol evidence is admissible to show 
that M signed as an officer of the corporation, authorized so to do, and had’ no 
intention of making himself individually liable, although he failed to designate his 
official capacity in connection with such signature. 

Such being the case, the bank took the note subject to the facts thus subse- 
quently proved, and cannot hold M individually liable thereon. 


The Germania National Bank of Milwaukee sued John W. Mariner 
and the Northwestern Straw Works, as makers of the following promis- 
sory note: 


MILWAUKEE, January 6, 1905. 
... Four months .. after date...the Northwestern Straw 
Works ...promise to pay to the order of... /. G. Bigelow 
($20,000) twenty thousand dollars at the First National 
Bank, Milwaukee. Value received. 
The Northwestern Straw Works, 
£. R. Stillman, Treas. 
~ a John W. Mariner. | 
The Germania National purchased the note from the payee in due 
course and for value before due; it represented a loan made to the 
corporation maker alone ; the by-laws of the corporation required its 
notes to be signed by two officers, either the president or treasurer, 
and the secretary ; Stillman was the treasurer and Mariner was the 
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secretary ; Mariner signed simply for the purpose of making it a cor- 
poration note, not intending to bind himself personally, but neglected to 
add ‘‘secretary ;” the Germania National had no information as to 
the capacity in which Mariner signed the note, further than afforded 
by the note itself ; the corporation became bankrupt after maturity 
of the note. 

A judgment in favor of the Germania National against Mariner 
personally is reversed on appeal. 

Held: The question of Mariner’s personal liability is not free from 
difficulty. The general rule is, when it clearly appears, either in the 
body of the note, or by appropriate words added to the signatures, 
that a corporation is the party making the promise, there is no in- 
dividual liability on the part of the signers; provided however, if the 
signers in fact had no authority to bind the corporation, they bind 
themselves individually. 

The Negotiable Instruments Law recognizes both the general prin- 
ciple and the proviso in these words (sec. 1675-20): 


‘* Where the instrument contains or a person adds to his signature 
words indicating that he signs for or on behalf of a principal, or in a 
representative capacity, he is not liable on the instrument, if he was 
duly authorized.” 


As the signers in this case were authorized, the proviso need not 
be considered. The body of the note declares the Northwestern Straw 
Works, presumably a corporation, isthe promisor. It does not say 
‘*T” or ‘*We” promise to pay. Hence, so far as Stillman is concerned, 
the note itself makes it clear he signed only on behalf of the corpora- 
tion. Parol evidence would not be admissible to show that he signed 
as joint maker. The same claim is made as to the signature of 
Mariner and is not without authority to support it (Shaver v. Mining 
Co. 21 Cal. 45). 

Without, however, resting the case on any doubtful proposition 
and granting the section does not apply as to the signature of Mariner, 
the note upon its face is ambiguous so far as Mariner is concerned. 
The note says the corporation promise to pay ; the signature is the 
bare signature of an individual. This is not usual and should arrest 
the attention of any one dealing with it at once. People do not 
ordinarily sign contracts purporting on their face to be contracts of 
others. If they do, the fact at once suggests a doubt as to what they 
mean. In other words, the instrument becomes as to such signature 
ambiguous. 

The Negotiable Instruments Law contains provisions with reference 
to the construction of instruments bearing the signatures of persons 
who have not made their intentions clear. 

Sub-division 6, § 1675-17 provides: 

** Where a signature is so placed on aninstrument that itis not clear 
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in what capacity the person making the same intended to sign, he is 
to be deemed an indorser.” 


This applies only to a case of doubt arising out of the location of 
the signature. Names are sometimes placed at the side, on the end, or 
across the face of the instrument and thus a doubt arises as to whether 
the signer intended to be bound as maker or indorser, or perhaps as 
guarantor; to solve these doubts the section was framed. It was to 
settle a doubt fairly arising from the ambiguous location of the name, 
and applies to no other. In the present case, there isno doubt of this 
nature. Mariner’s signature is placed in the usual and only proper 
place fora maker. This section, therefore, has no application to the 
present case. 

Sections 1677-3 and 1677-4 are also referred to as having some 
bearing on the question. 


‘* A person placing his signature upon an instrument otherwise than 
as maker, drawer or acceptor, is deemed to be an indorser, unless he 
clearly indicates by appropriate words his intention to be -bound in 
some other capacity.” 1677-3. 


‘‘ Where a person not otherwise a party to an instrument places 
thereon his signature in blank before delivery, he is liable as indorser 
in accordance with the following rules,” etc. 1677-4. 


The last-named section has no application, because Mariner did 
not place his signature on the note in blank. The first-named section 
is equally inapplicable, because it is certain from the instrument itself 
that he placed his signature thereon as maker, either individually or in 
a representative capacity; hence, the contingency named in the section 
has not arisen. It seems entirely clear from the language of these 
two sections, and from the notes thereto, that they were intended to 
lay down in statutory form the propositions already decided by this 
court in Cady v. Shepard, 12 Wis. 639, and King v. Ritchie, 18 Wis., 
554 and other cases following them. 

There are no other sections of the Negotiable Instruments Law 
which can be reasonably claimed to have any material bearing on the 
question now under consideration and it must therefore be determined 
upon general principles of the common law. 

It is elementary that, in case a written contract is ambiguous in its 
terms, parol proof of the facts and circumstances under which it was 
executed may be introduced to aid in its construction. This rule 
applies to commercial paper even in the hands of third persons, be- 
cause where the ambiguity is apparent to a reasonably prudent man 
on the face of the paper, he is necessarily put upon inquiry. 

The parol evidence in the present case showed without dispute that 
Mr. Mariner’s signature was attached simply in his representative 
capacity, and as agent of the corporation. There being a plain ambig. 
uity in this respect appearing on the face of the note, the evidence was 
properly received and the judgment against Mariner individually was 
erroneously rendered. 
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INDORSEMENT ASSIGNING “ALL MY RIGHT, TITLE AND 
INTEREST.” 


Held to be a qualified indorsement under Negotiable Instruments Law and bona fide 
indorsee for value before maturity is a holder in due course. 





Evans v. Freeman, Supreme Court of North Carolina, September 18, 1906. 


The payee of a note transferred it by the following indorsement : 


‘* For value received, I herewith transfer and assign 
all my right, title and tnterest tn and to the within note 
to]. D. Evans, July 1, 1899. 

(Sgd.) D. A. Askew.” 


In an action by indorsee against maker the latter contended, among 
other things, that the indorsement was of such nature as to destroy 
the negotiability of the note and to subject it in the hands of the holder 
to all equities and defenses of the maker. 

Held: The defendant contended that the plaintiff was not a holder 
in due course, because, by the térms of the indorsement, he was put 
on notice of any and all equities and defenses of the maker as against 
the payee, Askew, the reason being that only the 77ght¢ and title of the 
payee was transferred and the indorsee acquired no better title under 
such an indorsement than his indorser himself had, but, ex vi termini 
only his right and title, which were subject to the defense set up in 
this action. There was at one time very strong and convincing au- 
thority for such a position, Anibav. Yeomans, 39 Mich. 171; and there 
was much also said against it, 1 Daniel Neg. Inst. (5th Ed.) § 688c. 
But we think the controversy has finally been settled by the ‘‘Negotia- 
ble Instruments Law” as recently adopted, Revisal 1905, c. 54. Ours 
is a qualified indorsement, under Revisal 1905, section 2187, and while 
the indorser is constituted a mere assignor of the title to the instru- 
ment, it is provided that such an indorsement shall not impair its 
negotiability. A qualified indorsement may, by the express terms of 
that section, be made by adding to the indorser’s signature the words 
‘*without recourse, or any words of similar tmport.”’ It has been set- 
tled in commercial law that a transfer by indorsement of the ‘‘ right 
and title” of the payee or an indorser to a negotiable note is equivalent 
to an indorsement ‘‘ without recourse’’ and words such as were used 
in this case are therefore in their meaning or ‘‘import” similar to 
such an indorsement, and this is their reasonable interpretation. 1 
Daniel, supra, § 700 and 700a ; Norton on Bills & Notes (3d Ed.) 120 ; 
Hailey v. Falconer, 32 Ala. 536; Rice v. Stearns, 3 Mass. 225; Ran- 
dolph Com. Paper (2d Ed.) §§ 721, 722, 1008 ; Goddard v. Lyman, 14 
Pick. (Mass.) 268; Borden v. Clark, 26 Mich. 410 ; Eaton & Gilbert on 
Commercial Paper § 61. However the law may have been, it is now 
true, as it appears from the statute and the authorities just cited, that 
such an indorsement does not, in law, discredit the paper or even 
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bring it under suspicion, nor does it in any degree affect its negotia- 
bility. The indorsee is supposed to take it on the credit of the other 
parties to the instrument, Revisal 1905, § 2187, though the indorser 
may still be liable on certain warranties specified in the statute. 
Revisal 1905 § 2214. 

This conclusion we believe to be in accord with the intention of the 
Legislature in enacting the Negotiable Instruments Law, as the leading 
purpose was to afford as much protection to the holders of commercial 
paper as is consistent with a just regard for the rights of other in- 
terested parties, and, by freeing its transfer of unnecessary fetters, 
to promote its easy circulation and to give it greater currency as a 
medium of exchange. Our decision on this part of the case is confined 
to the particular evidence rejected and does not extend to any other 
offer of proof made by the defendant. If the defendant is able to show 
that the note was indorsed to the plaintiff after its maturity or that 
the latter is not, in fact, a purchaser for value and without notice, his 
defense will be available to him, but the burden to establish either 
of those facts is upon the defendant, as the plaintiff is deemed prima 
facie to be a holder in due course if he has possession of the note under 
the indorsement. 


ATTACHMENT OF BANK ACCOUNT. 


Attachment takes precedence over outstanding check, drawn before but presented 
for payment, after service of writ, even under rule that check is an assignment, 
pro tanto, of the deposit, where payee is not a holder for value in due course; 
as such “check is assignment” rule only applies where check is held for value in 
due course. 


Boswell v. Citizens Savings Bank,Court of Appeals of Kentucky, October 11, 1906. 





In Kentucky, before the enactment of the Negotiable Instruments Law, the rule 
existed that a check assigned to the payee, pro tanto, the deposit drawn for. 

In a case arising before the Negotiable Instruments Law where a depositor’s ac- 
count was attached after he had delivered his check to the payee but before it was 
presented for payment, it is held that under such rule, the deposit was nevertheless 
attachable and the bank did wrong to pay the check, where the payee was not a 
holder in due course for value, but only another bank in which the drawer kept an 
account; such payee parting with no value for the check and the instrument being 
drawn merely to transfer the deposit from one depository to another. And the fact 
that the drawee had promised the payee before the attachment, to pay such check on 
presentation, did not free the deposit from the attachment. 

Further held, under the statutes of Kentucky, service of a writ of attachment does 
not bind subsequent deposits. 


Action by C. W. Boswell against the Citizens Savings Bank. 
Judgment for defendant. Reversed. 

Boswell sued the Odell Commission Company of Cincinnati to re- 
cover money bet and lost by him in a gamble upon the stock market, 
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the statutes of Kentucky allowing a recovery in such case by the loser. 
He sued out a general attachment, causing the Citizens Savings 
Bank of Paducah to be summoned as garnishee. The attachment was 
served on the bank 7 o'clock a. m,, June 11, 1903. 
On June g and ro, agents or customers of the Odell concern had 
deposited to the latter’s credit with the Citizens Savings Bank, $6,000, 
and that bank on June 10 wired the Merchants National of Cincinnati, 


depository of the Odell concern, the message reaching Cincinnati the 
same day: 


Will pay check of the Odell company for stx thous. 
and dollars. Candoma. 


(signed) Citizens Savings Bank. 
The word ‘‘Candoma’’is an arbitrary cipher adopted by the parties 
for purpose of identification in telegrams. 

The Odell company, being notified, June 10, drew their check for 
$6,000 on the Citizens Savings Bank, in favor of the Merchants 
National of Cincinnati, who credited the account of the Odell company 
therewith, the latter having already to their credit upwards of 
$400,000. 

The Merchants National placed the check in the mail for collection. 
Before it was presented, the attachment was served. The Citizens 
Savings Bank treated the attachment as ineffectual and paid the check. 
It regarded that its telegram was equivalent to, if not indeed actually, 
a certifying of the check for $6,000 which placed the fund against 
which it was drawn beyond attachment against the depositor. 

The questions of law presented are: 

(1) Whether a check drawn against a deposit in bank before an 
attachment or garnishment served upon the bank takes precedence of 
the attachment, although the check may not be presented to the bank 
for payment till after the service of the attachment. 

(2) Whether a certified check places the deposit beyond garnish- 
Ment process, although it may not have gone into the hands of an- 
other holder for value in the usual course of business. 


(3) Whether the service of the attachment holds funds deposited 
with the garnishee after the service, but before answer. 


Held: Under the law of Kentucky at the time the transaction in 
this case arose (not now the law since the enactment of the Negotiable 
Instruments Law in 1904) a check drawn by a depositor against his 
credit on deposit with his banker, was pro tanto an appropriation of 
the sum owing him by the bank. But this doctrine was applied 
always in this state tocases where there was a contest between a holder 
of such check for value in due course, and one asserting a junior lien 
upon the fund. Where that was not the case the doctrine did not ap- 
ply. So the two propositions are reduced to one, which is, whether a 
check drawn against the deposit is an appropriation pro tanto as of its 
date when the check had not passed into the hands of a holder for 
value in due course. 


Checks are by statute, as they were at common law, bills of ex- 
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change and negotiable instruments (Ky. St. 1903 sec. 478). Debts 
evidenced by such instruments are not subject to garnishment if the 
negotiable bill or check is actually discounted for value in due course 
by an innocent purchaser. 

But the check in this case was not sold or discounted to another for 
value in due course. The Cincinnati bank, though a purchaser, was 
not a purchaser for value in due course, for until the money had been 
checked against, it parted with nothing. The fact that the check was 
certified is immaterial. So long as the check remained in the hands 
of the depositor, and not until the check had passed into the possession 
of a purchaser for value in due course, would the bank’s liability as 
debtor to its depositor be changed or relieved. 

Therefore, the check drawn merely to transfer the deposit to the 
drawer’s account in a different bank, although the drawee had notified 
the payee it would be paid upon presentation, did not operate as a 
pro tanto appropriation of the drawer’s deposit as against the creditor 
who had attached the deposit prior to actual payment of the check. 

Further held that deposits made after service of the writ of garn- 
ishment were not, under the Kentucky statutes, subject thereto. 


CONDITIONAL CREDIT OF CERTIFICATE OF DEPOSIT. 


A negotiable certificate of deposit owned by D and bearing his indorsement in blank, 
was transferred by the E bank to the C bank. E was indebted to C at the time. 
E was then insolvent and passed into the hands of a receiver. C conditionally 
credited the amount of the certificate to E; that is, if paid, the credit to become 
absolute, if not paid, the amount to be charged back to E. He/d, notwithstanding 
the Negotiable Instruments Law provides that one who takes an instrument 
for a pre-existing debt, is a holder for value in due course, that law makes no 
provision for a conditional credit, and under it, C was not a holder in due course 
of the certificate, entitled to enforce payment by the issuing bank. 


Commercial National Bank of Council Bluffs, v. Citizens State Bank of Armour, 8S. D. Supreme Court of 
Iowa, October. 22, 1906. 








The Citizens State Bank of Armour, S. D. issued a negotiable de- 
mand certificate of deposit to one Dwyer for $900 on which it after- 
wards paid, and there was indorsed, $50. Dwyer indorsed the certi- 
ficate in blank and delivered it to the Buck Grove Bank, Buck Grove, 
Iowa, forcollection. The Buck Grove was a private bank, owned and 
operated by the owner and operator of the Exchange Bank of Dow 
City, lowa. The former bank sent the certificate to the latter on the 
day it received it, and from that bank it was sent to the Commercial 
National Bank of Council Bluffs, lowa. The Exchange Bank was at 
that time indebted to the Commercial National and upon receipt of 
the certificate the amount was credited on its books to the Exchange 
Bank, and the certificate was forwarded for payment by the Citizens 
State Bank of Armour. 

On the same day that Dwyer left the certificate with the Buck 
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Grove Bank, a receiver was appointed for that bank and the Exchange 
Bank, both of them having been insolvent for sometime prior thereto. 

The controlling question is whether the Commercial National of 
Council Bluffs was a bona fide purchaser in the due course of business? 

The undisputed evidence showed that the Commercial National did 
not give the Exchange Bank absolute credit therefor. The credit 
given was provisional; that is, if the certificate was paid by the issu- 
ing bank the credit became absolute thereafter; but if not so paid, 
the same was to be charged back to the Exchange Bank. Being noth- 
ing more than a conditional credit, the Commercial National did not 
thereby become a bona fide purchaser either under the general law 
or the statute relating to negotiable instruments. 

Code Supp. 3060 a 25 defines what constitutes consideration under 
the Negotiable Instruments Act and says: 


‘*Value is any consideration sufficient to support a simple contract. 
An antecedent or pre-existing debt constitutes value,” etc. 


It makes no provision for a conditional credit, a credit that may or 
may not become absolute, and hence its aid cannot be invoked in be- 
half of the contention of the Commercial National. 

Judgment for Commercial National against the Citizens State Bank 
of Armour, on the certificate of deposit, reversed. 


RECOVERY OF MONEY PAID ON FORGED CHECK. 


Greenwald v, Ford, Supreme Court of Sonth Dakota, October 30, 1906. 





In an action by a bank to recover money paid upon a forged check, 
the defendant testified that he received the check as security for a loan 
from a comparative stranger, whom he supposed was a gambler, and 
that he did not know or make inquiry as to the alleged signer of the 
check, the body of which was written by the same person who wrote 
the name of the payee on the back thereof. The check bore the in- 
dorsement of the alleged payee and defendant, was deposited in a bank 
for collection and the bank guaranteed the previous indorsements. 
The bank receiving the check for collection as agent of defendant was 
advised of the forgery several days before forwarding to the alleged 
payee a certificate of deposit for the amount thereof. It was not 
shown that the certificate of deposit received from the collecting bank 
had ever been paid. Defendant had received the money loaned to the 
alleged payee before the certificate was forwarded to him. 

Held, that since Rev. Civ. Code, § 1687, providing that as against a 
principal, both principal and agent are deemed to have notice of what- 
ever either has notice, defendant must be deemed to have had notice 
of the forgery before the transmitting of thecertificate of deposit to the 
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alleged payee of the check, rendering him liable for the repayment 
thereof. 

Further held, a bank paying a check hasa right to measurably rely 
on the indorsements thereon, and to claim that such indorsements 
mislead it into supposing the signature was genuine. 


BILL OF LADING TO SHIPPER WITHOUT TITLE. 


Owner of goods takes as against pledgee bank; and latter, in addition to losing 
security, mulcted in damages for detention. 


Merchants Nat. Bank v. Bales, Supreme Court of Alabama, May 31, 1906. 


Action of detinue by H. S. Bales against the Louisville and Nash- 
ville Railroad, in which the Merchants National Bank of Lawrence, 
Kansas, intervened. The action was to recover a carload of apples 
in barrels and damages for their use and detention. 

Bales had the car of apples barreled at Wytheville, Va. One 
Goodrich, representing himself as agent of one Greenlees, offered to 
purchase the apples and Bales made him a price of $1.90 per barrel 
cash, f. o. b. cars at Wytheville. Goodrich and the bookkeeper of 
Bales went to Wytheville to inspect the apples. The bookkeeper 
had no authority to sell and was instructed not to let Goodrich have 
the apples until cash paid. Goodrich procured a bill of lading for the 
apples without the consent of the owner in the name of Greenlees, 
which was sent to the latter in Kansas and loan thereon procured from 
the bank. When the apples reached their destination at Montgomery, 
Ala., Bales demanded them from the carrier but the latter refused to 
deliver, except to the consignee, Greenlees, upon proper identification, 
or upon surrender of the original bill of lading. The apples were then 
worth $2.25 per barrel, or $360 for the carload. Afterwards, Bales 
filed a replevy bond and obtained the apples, At this time, they had 
deteriorated and depreciated in value and were worth but 75 cents a 
barrel, or $120. 

In Bales’ action against the carrier, the Kansas bank intervened 
and claimed to own the apples, 

Held : The evidence warrants the conclusion that Greenlees’ agent 
obtained possession of the carload of apples without the consent of 
Bales, or any one authorized to bind him; that the bill of lading issued 
in Greenlees’ name was also procured tortiously. 

The owner, therefore, had the right to reclaim the property wher- 
ever found. 

The transfer of the bill of lading to the bank, while operating as a 
symbolical delivery of Greenlees’ title and possession, could pass no 
higher title than if Greenlees’ had delivered the property in any other 
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way. A bill of lading, or even a negotiable warehouse receipt, ob- 
tained by one whose possession of the property is tortious, cannot by 
assignment, even to an innocent purchaser, divest the title out of the 
true owner. 

Damages for detention in an action of detinue cover the loss by 
deterioration in the value of perishable property while wrongfully de- 
tained from the owner. Such damages are the direct and necessarily 
proximate result of the wrongful detention. 

The bank, which voluntarily came in and made itself party defend- 
ant, subjected itself to the same judgmentas to recovery of the property, 
and damages for the detention, as would have gone against the original 
defendant. The substituted defendant assumes the defense of the 
suit, the original defendant is discharged, the detention of the property 
by the original defendant must be treated as held for and on behalf of 
the new defendant, and judgment should go accordingly. 

Judgment awarded to Bales for the car of apples and $241 for de- 
tention. Affirmed. 


BANK COLLECTION. 


Draft forwarded to bank with specific instructions to collect and remit— Proceeds of 
collection in hands of assignees of insolvent collecting bank a trust fund. 


Hutchinson, et al. v. National Bank of Commerce, Supreme Court of Alabama, April 28, 1906. 


A St. Louis bank forwarded a draft to an Alabama bank with specific instructions 
to collect and remit the proceeds. The Alabama bank was insolvent when it received 
the draft. It made the collection but did not remit as instructed, and the proceeds 
went into the hands of its assignees, upon failure of the bank. 

Held: The relation between the St. Louis bank and the Alabama bank was prin- 
cipal and agent, and the collection proceeds in the hands of the assignees of the latter 
was a trust fund, which remained subject to the trust so long as it could be traced and 
followed. In the present case the fund was traced directly into the hands of the as- 
signee and was accompanied with the trust character with which it was originally im- 
pressed. 


On February 19, 1905, the National Bank of Commerce in St. Louis 
sent to the Shapard Bank a draft on Erwin & Co. for $572.63, with 
exchange, bill of lading attached, imstructing that bank to collect the 
amount and remit in New York exchange to Messrs. Kountze Brothers, 
bankers, New York City, for its credit, advising it by its numbers. 

On February 24, Erwin & Co. paid the draft by giving the Shap- 
ard Bank a draft on Charles Schuessler & Sons at La Fayette, Ala. 

On February 25 the Shapard Bank forwarded the draft on Schuess- 
ler to the Bank of La Fayette for collection, which draft was paid and 
the amount placed by the Bank of La Fayette to the credit of the 
Shapard Bank. 

On February 26, the Shapard Bank, instead of following instruc- 
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tions, sent the Commerce at St. Louisits draft on the Hanover of New 
York for the proceeds of the collection, which draft when presented 
for payment in New York was refused because of the failure of the 
Shapard Bank. 

After banking hours on February 26 the Shapard Bank ceased to 
do business and on March 3d made an assignment. 

After the assignment, the Bank of La Fayette, which was indebted 
to the Shapard Bank for the proceeds of the Schuessler draft, paid the 
amount to the assignees. 

Tae Shapard Bank was insolvent at the time it received the collec- 
tion from The Commerce of St. Louis. 

The Commerce brought action to have declared a trust in its favor 
on the proceeds of the collection in the hands of the assignees. Judg- 
ment in fayor of the Commerce is affirmed on appeal. 


Dowe tt, J. The Shapard Bank being insolvent made an assign- 
ment for the benefit of its creditors. This trust was being administered 
in the Chancery Court under Chapter 113 of the Code of 1896, Sec- 
tions 4152, 4173. The money claimed by the Bank of Commere as 
being held in trust for its benefit was in the hands of the assignees of 
the Shapard Bank, and held and claimed by the assignees under the 
deed of assignment. 

The Bank of Commerce in filing its petition before the register in 
chancery seeking a preference over the insolvent bank’s creditors did 
not thereby estop itself from asserting a claim to the fund in question 
as a trust fund held for its benefit. Winston v. Miller, 139 Ala. 259. 

Under the agreed statement of facts on which the case was heard 
by the chancellor, the relation between the Bank of Commerce and the 
Shapard Bank, was neither that of creditor and debtor in the ordinary 
sense, nor of general depositor, but rather that of principal and agent. 
The draft on Erwin & Company with bill of lading attached, sent to 
the Shapard Bank for collection by the Bank of Commerce, was 
coupled with instructions from the latter bank for specific application 
of the proceeds of the draft when collected. These specific instruc- 
tions took the particular transaction without the ordinary course be- 
tween corresponding banks in which the relation of creditor and 
debtor or general depositor would result. And the collecting bank 
could not without the consent of the initial bank, and in violation of 
the latter’s instructions, alter or change the relation so created by any 
subsequent conduct or action of its own, in dealing with the proceeds 
of the draft when collected. The Shapard Bank was insolvent at the 
time it received the draft for collection, which fact was known to the 
officers of said bank, but unknown to the Bank of Commerce. To 
permit the insolvent bank under such circumstances by its dealings in 
the collection of the draft, and in violation of the instructions given, 
to prejudice the right of the owner of the funds when collected, would 
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be contrary to every principle of equity and justice. The principles 
above stated, we think, are fully sustained by authority. Morse on 
Banking (4th Ed.), Vol. 2, Sections 568, and Vol. 1 of the same author, 
Sections 185, 188 and 248; Zane on Banks and Banking, Sections 174, 
190 and 344: 3 Am. & Eng. Ency. Law (2 Ed.), page 847 and note 4; 
Grant v. Walsh, 45 Am. St. Rep. 626. 

The doctrine is well established, that so long as trust property can 
be traced and followed, the property into which it had been converted 
remains subject to the trust; and, if one mixes trust funds with his 
own, the whole will be treated as trust property, except so far as he 
may be able to distinguish what is his. This doctrine applies in every 
case of a trust relation, and as well to moneys deposited in a bank, 
and to the debt thereby created, as to every other description of prop- 
erty. National Bank v. Insurance Co., 104 U. S. 54; Evansville Bank 
v. German Bank, 155 U. S. 556; St. Louis Brewing Co. v. Austin, 104 
Ala. 313; Bircher v. Walthen, 163 Mo. 461; Paul v. Draper, 158 Mo. 197. 

In the case at bar, it is shown that Erwin & Company paid the 
draft of the Bank of Commerce, by their draft on Schuessler Brothers, 
which was sent by the Shapard Bank to the Bank of LaFayette. The 
last named bank collected the money from Schuessler Brothers, which 
it afterwards paid to the assignees of the Shapard Bank. So the fund 
in question is traced directly into the hands of the assignees, and was 
accompanied with the trust character with which it was originally im- 
pressed. We concur in theconclusion of the chancellor, and his decree 
will be affirmed. 


Affirmed. 


Weakley, C. J., Haralson and Denson, JJ., concurring. 


WAIVER OF CARRIER’S LIABILITY FOR MISDELIVERY. 


Callaway & Truitt v. Southern Ry. Co., Supreme Court of Georgia, Aug. 9, 1906. 


Where consignors delivered goods to a common carrier for car- 
riage to a distant point, and there to notify a third person and deliver 
to him upon his presentation of the bill of lading and payment of 
the draft for the purchase money attached thereto, and the carrier 
delivered the goods.to the designated person before the payment of 
the draft and without presentation of the bill of lading, but after- 
wards the consignors treated directly with the party taking the goods, 
accepted a part of the purchase money in cash, and took a check for 
the balance, which check was not paid upon presentation, and where 
the consignors afterwards demanded from the common carrier pay- 
ment of the amount represented by the check, and, upon refusal to 
pay, instituted suit therefor, 4e/d that, under the ruling in the case of 
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Southern Ry. Co. v. Kinchen, 103 Ga. 187, the consignors, by treat- 
ing directly with the party receiving the goods, waived their right 
against the common carrier, and could not recover. 


WRONGFUL DISHONOR OF CHECK. 


Refusal to pay check on ground that depositor’s funds are in savings department, re- 
quiring presentation of pass-book, this being a mistake, entitles depositor to 
temperate damages. 

Lorick v. Palmetto Bank & Trust Co., Supreme Court of South Carolina, April 14, 1906. 





Where a bank refuses to pay the check of a depositor having funds to her credit 
on the ground that the funds were deposited in the savings department of the bank, 
which was a mistake, the depositor is entitled to a verdict for temperate damages, 
without proof of actual damages. 


Appeal from Common Pleas Circuit Court of Richland County; 
Purdy, Judge. 


Action by Blanche O. Lorick against the Palmetto Bank & Trust 
Company. Judgment for defendant, and plaintiff appeals. Reversed. 


Pope, C. J. This action was commenced on the rsth day of Sep- 
tember, 1903. It came on for trial before Judge Purdy, and a jury, on 
the 28th of November, 1904. Its object was the recovery of $1,000 
damages. After hearing the testimony and argument of counsel and 
the circuit judge’s charge, the jury rendered a verdict in favor of the 
defendant. After judgment an appeal was taken to this court. 

The admitted facts are that the plaintiff on the 14th of March, 1903, 
deposited with the defendant bank thesum of $313.75, to be paid out 
on the check of the plaintiff during banking hours of the defendant. 
On the 2d day of July, 1903, she issued to one H. R. Harris or bearer 
a check on the defendant bank for the sum of $13.75; the defendant 
informed the holder of the check that the plaintiff had funds in its 
bank to her credit sufficient to pay said check, but that the same were 
in the savings department of said bank, the rules of which require that 
all checks presented for payment should be accompanied by the bank’s 
passbook, and thereupon the holder of the check left the bank. Then 
on Monday succeeding the day on which the said check was first pre- 
sented the check was again presented for payment, which was again 
declined for the reason before given. It was found that the bank 
made a mistake for the funds of the plaintiff were not deposited in the 
savings department of the bank, but were really subject to the check 
of the plaintiff, and that this fact was discovered by the bank when the 
plaintiff presented her book of deposit; that then the bank offered to 
pay the check, but plaintiff declined to receive the money. On the 











984 THE BANKING LAW JOURNAL. 


afternoon of that day, Monday, the bank, through one of its officials, 
tendered the money to the attorney of the plaintiff, which was declined 
with information that suit would be brought. The defendant admitted 
that its books showed that plaintiff had on deposit subject to her credit 
the sum of $213.75, and that said books of the bank were easily acces- 
sible by its teller and assistant teller. Regret was expressed by its 
officers for their mistake. When the judge charged the jury ‘‘that if 
the jury believed that there was no positive and unqualified refusal to 
pay, they should find for the defendant’’"—he was in error in this 
case, for the action of the bank on presentation of the check was tan- 
tamount to a refusal to pay. There was no mistake on the part of the 
plaintiff. The error was committed by the defendant. The judge 
should have charged that the jury should have found a verdict for 
temperate damages. Atlanta National Bank v. Davis (Ga.) 23 S. E. 
191, 5 Am. St. Rep. 139; 3 A. & E. Ency. of Law (1st Ed.) 226. 

We will not pass upon the other questions raised, because there 
must be a new trial at any rate. 

It is the judgment of this court, that the judgment of the circuit 
court be reversed, and the action remanded to the circuit court for a 
new trial. 

Woops, J. (Concurring). This action was brought for damages 
for refusal to pay plaintiff’s check for $13.75 against her deposit ac- 
count with the defendant bank. The refusal was due to the error of 
the bank teller in supposing that the plaintiff's deposit was in the sav- 
ings department; and when the check was presented he told Harris, 
the payee, the passbook would have to be presented with the check. 
There was no affirmative proof that the plaintiff suffered any injury 
to her reputation or any financialloss. The verdict was for the de- 
fendant. The consideration of the appeal from the refusal of the cir- 
cuit judge to grant plaintiff's motion for a new trial will involve the 
law of the case, and it will therefore be unnecessary to refer toalleged 
errors in the charge. 

The liability of a bank to its depositor for substantial damages, 
temperate in amount, for refusing to pay his check not exceeding his 
credit, is generally if not universally recognized. And it isnot neces- 
sary to recovery that there should be proof of special damages, the law 
presuming that the result is injury to the credit of the depositor from 
the general experience of men in such transactions. It is the appli- 
cation of the rule established in cases of slander, the refusal to pay the 
check being a declaration against the solvency and correct business 
dealing of the drawer. Svendsen v. State Bank (Minn.) 65 N. W. 
1086; Bank v. Davis (Ga.) 23 S. E. 190; Schaffner v. Ehrman (III.) 28 
N. E. 917; Citizens’ Bank v. Importers’ and Traders’ Bank (N. Y.) 23 
N. E. 540; James Co. v. Bank (Tenn.) 80 Am. St. Rep. 857, and note; 
5 Cyc. 535. It cannot be denied the argument is strong for holding 
this case to be an exception to the rule on the ground that the bank 








LEGAL DECISIONS. 985 


officer, in refusing to pay the check, expressly said the drawer had 
funds to her credit in the savings department, and that the check 
would be paid on presentation of the passbook, and hence there was 
no declaration against the solvency and reliability of the depositor. 
But even under these circumstances the refusal was a declaration 
against the correct business methods of the drawer, from which some 
damages may be presumed to result, and such damages are something 
more than nominal though they may be insignificant. 

I think, therefore, there was error in refusing the motion for anew 
trial. 


CASES IN THE FEDERAL COURTS. 


CONTRACT OF IRREGULAR INDORSER. 


In the federal courts, if a person puts his name in blank on the 
back of a note at the time it is made or before it is indorsed by the 
payee, for the purpose of giving the maker credit with the payee, he 
is an anomalous indorserand is liable as a joint maker or a guarantor. 
{Columbia Finance & Trust Co. v. Purcell, U. S. Circuit Court, E. D. 
Pennsylvania, June 6, 1906. ] 


PLEDGE BY BROKERS OF CUSTOMERS’ STOCK. 


The pledging by a firm of brokers, within four months prior to 
their bankruptcy, of stock in their hands, not their own property but 
belonging to their customers, to secure a loan to themselves, was not 
a transfer to hinder, delay and defraud the brokers’ creditors within 
the meaning of the provision of the bankrupt act relating to the 
grounds for opposing a bankrupt’s discharge. The fact that the 
brokers had a special property in the stock, by way of lien upon it, 
does not bring the pledge within the meaning of the bankrupt act, as 
such a lien is not what isreferred to in the bankrupt act as the bank- 
rupt’s property. [Re Jacob Berry & Co. District Court, S. D. N. Y., 
February, 1906. | 


CHECK NOT AN ASSIGNMENT—SET-OFF OF INSOL- 
VENT’S UNMATURED NOTE. 


The receiver of a milling company, a bank, and a checkholder, 
came before the court for adjustment of their respective rights with 
reference to the assets of the insolvent milling company. 

When the milling company failed, the bank held a balance to its 
credit on deposit account, and a note of the milling company not yet 
due. Prior to the appointment of a receiver, the milling company 
had given its check, but the bank had refused payment on the ground 
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that there was not sufficient credit, except for out-of-town checks, not 
yet collected. 

The checkholder claimed a preference in the assets to the amount 
of his check, but the claim is denied because the holder of an unac- 
cepted check has no right of action against the bank; such check is 
not an assignment, pro tanto, of the fund; the mere giving and receipt 
of a check does not entitle the holder to priority over general credi- 
tors, in afund received from the bank by the assignee of the depositor 
for the benefit of creditors, and presentation of the check for payment 
prior to the assignment does not enlarge the rights of the holder 
thereof. 

As between the receiver of the milling company and the bank, the 
note held by the bank having matured after the insolvency of the 
milling company and appointment of receiver, the receiver was entit- 
led to the deposit in bank, and the bank could not charge the note 
against the deposit, because at the time of the receiver’s appointment, 
the bank had no lien on the deposit which would have interfered 
with the right of the milling company to draw the same, to which 
right the receiver succeeded. 

True, by virtue of an agreement, the bank was authorized as be- 
tween the depositor and itself, to apply the deposit on account of any 
note it might hold, in case of insolvency of the milling company. 
The bank thus had an option or privilege to declare the note due, and 
appropriate the deposit; but in this case the bank did not exercise 
this option before the appointment of the receiver and the deposit 
passed to him as trustee upon his appointment. Having failed to 
exercise the power prior to the appointment of the receiver, its right 
to do so no longer exists, and the receiver is entitled to the fund. 
[Re Eastern Milling & Export Co. Petition of Corn Exchange Bank, 
Circuit Ct. E. D. Pennsylvania, July 14, 1906. | 


BANK’S LIEN ON STOCK OF GOODS UNDER IDAHO 
STATUTE—INVALID TRANSFER UNDER 
BANKRUPT ACT. 

The Commercial National Bank of St. Anthony, Idaho, held the 
note of one G for borrowed money, balance due on which was $905. 
G transferred to the bank possession of his $10,000 stock of mer- 
chandise, the bank to retain possession and sell at retail prices under 
G’s direction, until proceeds were realized sufficient to pay the in- 
debtedness. The bank held possession in conjunction with the First 
National Bank of St. Anthony; all the proceeds of sales were turned 
over to the latter bank to apply on its claim against G. At the time 
of the transfer of possession of the stock of goods, G also chattel- 
mortgaged the goods to the Commercial National to secure its claim. 
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Eleven days later a petition in bankruptcy was filed against G alleging 


he had given preferences upon which G was afterwards adjudicated a 
bankrupt. 


The Idaho Statute (sec. 3448) provides: ‘‘A banker has a general 
lien dependent on possession, upon all property in his hands, belong- 
ing to a customer, for the balance due to him from such customer in 
the course of his business.” 

It is held, this statute did not give the bank a lien upon G’s stock 
of merchandise. While it says all property of the customer, it means 
all such property as in the usual course of banking business banks are 
in the habit of dealing in, or taking on deposit, or for collection, or 
otherwise, such as notes, bonds, stocks and other choses in action, the 
possession of which is consistent with the usual course of the banking 
business and which the bank can conveniently have. It does not 
apply to possession of stocks of merchandise or live stock or of other 
cumbersome property which cannot conveniently pass into the actual 
possession of the bank, or such as it does not usually deal in. Of 
course, independent of this statute, all such property can be transfer- 
red to a bank as security, when it is not in contravention of some law. 

In this case, the bank having no lien on the stock of goods under 
the Idaho statute the transfer of the merchandise was in violation of 
the statute on bankruptcy. It was made when G was insolvent, at a 
time when he was making other like transfers for like purpose, and 
but about ten days prior to the filing of a petition by his creditors. It 
was also made for the purpose of securing the bank and givingit a pre- 
ference over other creditors. All these facts should have put the bank 
on its guard and at least suggested a suspicion of the insolvency of 
the debtor. But admitting the good faith of the bank, the transfer 
was without any present consideration and in that obnoxious to the 
law. Tae transfer of the stock of merchandise was therefore void and 
unenforceable by the bank. [Xe Commercial National Bank of St. 
Anthony, Circuit Ct. of App. Ninth Circuit, June 27, 1906. } 


CONTINGENT LIABILITY OF BANKRUPT INDORSER. 


The Union Trust Company held trade paper which had been in- 
dorsed by and discounted for a bankrupt prior to adjudication of 
bankruptcy. The notes did not become due until thereafter. At 
the date of proof, however, the notes had all matured and the lia- 
bility of the bankrupt as indorser had been duly fixed by default of 
the maker and protest. The referee found that none of the notes 
was provable against the bankrupt’s estate because the liability was 
not fixed and the claim not absolutely due and owing at the date of 
adjudication. The order of the referee disallowing the claim of the 
Union Trust Company is reversed as the weight of authority is con- 
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trary to the referee’s ruling. ‘* Both upon authority and upon a 
fair view of the subject-matter, the-act should receive such a con- 
struction as permits the proof of claims of this character, and a dis- 
charge of the bankrupt from liability upon such claims. It is true 
that to wait for the happening of a contingency may result in some 
delay in the distribution of dividends; but the period within which 
proof can be made is limited by statute to one year, and the great 
bulk of trade paper is short time paper. Probably less hardship will 
result from allowing claims of this class than from disallowing them; 
but, however that may be, there is no proper rule of construction by 
which the limitations of subdivision 1 can be transferred to subdivis- 
ion 4.” (Sec. 63a of the Bankrupt Act provides that debts may be 
proved which are (1) a ‘‘fixed liability” ‘‘absolutely owing” at the 
time of filing the petition, etc., (4) ‘‘founded upon an open account 
or upon a contract express or implied.”) [/ re Smith, District Court, 
D. Rhode Island, July 18, 1906. |] 


STATUTE OF LIMITATIONS ON ANTEDATED NOTE. 
Weber v. Weber, Supreme Court of Michigan, October 1, 1906. 


A note was made and delivered February 24, 1896. It was pay- 
able on demand after date, the date being January 15, 1893. It was 
contended the statute of limitations barred the note six years after 
its date. 

Held: A right of action could not accrue on the note until it was 
made, and the statute of limitation fixes the period within which action 
must be commenced, at six years after the right of action accrued. 

The case of Collins v. Driscoll, 69 Cal., 550, holds that the date 
of delivery of an antedated note, payable one day after date, deter- 
mines the time at which the statute begins to run. The case of Paul 
v. Smith, 32 N. J. L., 13, is distinguishable. There the new promise 
was a second note antedated nearly five years and payable three months 
after date. Its delivery was accompanied by a refusal to make a 
payment or an acknowledgment of the debt, so as to prevent the 
former note from being outlawed. It was held that the substance of 
the transaction disclosed by the evidence was, that by giving a new 
note, dated about a year later than that originally made, defendant 
promised to pay the debt, and remain liable to an action six years 
from the time the new note became due, but not longer, and the case 
therefore came within the established rule, that the acknowledgment 
of a debt, if accompanied by a promise to pay conditionally, is of no 
avail, unless the condition to which the promise is subjected by the 
defendant, is complied with, or the event has happened, on which the 
promise depends. It was said, the note was not antedated by mistake, 
but to carry into effect the object of the parties. To alter the date, 
or to give it a legal effect different from that expressed on its face, is 
not required for the purpose of justice, but would be to make a new 
bargain for the parties, and thus do an injustice. We have not been 
referred to any other case supporting the doctrine, that the time when 
a statute of limitation should begin to run might be anterior to delivery 
of the note evidencing the obligation, because such note was antedated, 
and we think Collins v. Driscoll, rather than Paul vy. Smith, states the 
better rule. 





LEGISLATION IN 1906. 


SEMI-ANNUAL EXAMINATIONS BY DIRECTORS. 


Chapter 481, Laws of New York 1906. Anact to amend section 21 a of the Banking 
Law with reference to the examinationof banks and trust companies by direc- 
tors. Became a law May 17, 1906 with the approval of the Governor. 


Section 1. Section 21a of the Banking Law is hereby amended so 
as to read as follows: 

§ 21--a. Books, et cetera, to be examined.—It shall be the duty of the 
board of dixectors of every bank and trust company in the months of 
April and October in each year to examine or to cause a committee of 
at least three of its members to examine, fully into the books, papers 
and affairs of the bank or trust company of which they are directors, 
and particularly into the loans and discounts thereof, with a special 
view of ascertaining the value and security thereof, and of the collat- 
eral security, if any, given inconnection therewith, and into such other 
matters as the superintendent of banks may require. Such directors 
shall have power to employ such assistance in making such examina- 
tion as they may deem necessary. Within ten days after the comple- 
tion of each of such examinations a report in writing thereof, sworn to 
by the directors making the same, shall be madetothe board of direc- 
tors of such bank or trust company, be placed on file in said bank or 
trust company, and a duplicate thereof filed in the banking depart- 
ment. Such report shall particularly contain a statement of the as- 
sets and liabilities of the bank or trust company examined, as shown 
by the books of the bank or trust company, together with any deduc- 
tions from the assets, or additions to liabilities, which such directors 
or committee, after such examination, may determine to make. It 
shall also contain a statement, in detail, of loans, ifany, which in their 
opinion are worthless or doubtful, together with their reasons for so 
regarding them; also a statement of loans made on collateral security 
which in their opinion are insufficiently secured, giving in each case 
the amount of the loan, the name and market value of the collateral, 
if it has any market value, and, if not, a statement of that fact, and 
its actual value as nearly as possible. Such report shall also contain a 
statement of overdrafts, of the names and amounts of such as they 
consider worthless or doubtful, and a full statement of such other 
matters as affect the solvency and soundness of the institution. If 
the directcers of any bank or trust company shall fail to make or cause 
to be made, and file such report of examination in the manner, and 
within the time, specified, such bank or trust company shall forfeit to 
the people of the state one hundred dollars for every day such report 
shall be delayed, which penalty may be recovered through an action 
brought by the attorney-general against such bank or trust company, 
in the name of the people of the state of New York. The moneys for 
feited by this section, when recovered, shall be paid into the state 
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treasury, to be used to defray the expenses of the banking department. 
Section 2. This act shall take effect immediately. 








NOTE.—This section, 21 a, was originally enacted in 1905 as a new section to 
follow section 21, being chapter 418 of the laws of that year, which became a law 
May 16, 1905. The amendment this year is indicated by the insertion of the words 
which are italicized, adding to the subjects which it is the duty of the directors to 
examine “such other matters as the superintendent of banks may require.” 


AMOUNT OF LOANS TO ONE PERSON. 


Chapter 572, laws of New York, 1906. An act to amend the Banking Law, in relation 
to the am unt which a bank or trust company may loan to any person, com- 
pany, corporation or firm. Became a law May 23, 1906 with the approval of 
the Governor. 


Section 1. The first paragraph of section 25 of Chapter 689 of the 
laws of 1892, entitled ‘‘an Act in relation to banking corporations,” as 
amended by Chapter 456 of the laws of 1905, is hereby amended to 


read as follows: 


§ 25. 1. No bank or trust company shall make any loans to any 
person, company, corporation or firm, to au amount exceeding the one- 
teath part of its capital stock, actually paid in, and surplus; provided, 
however, that a bank or trust company may loan to any person, com- 
pany, corporation or firm, a sum not exceeding forty per centum of 
its capital stock actually paid in and surplus upon security worth at 
least fifteen per centum more than the amount of the loan; or it may 
loan ten per centum of such capital and surplus as first above provid- 
ed, and a further sum not exceeding thirty per centum of such capital 
and surplus upon security worth at least fifteen per centum more than 
the amount of such loan so secured; and provided further thata bank 
or trust company may buy from, or discount for, any person, company, 
corporation or firm, or loan upon, bills of exchange drawn in good 
faith against actually existing values, or commercial or business paper 
actually owned by the person negotiating the same, asum not exceed- 
ing forty per centum of its capital stock actually paid in and surplus; 
provided further, however, that in no event shall the total liability of 
any person, company, corporation or firm, exceed forty percentum of 
the actually paid in capital stock and surplus of any such bank or 
trust company. 

2. This act shall take effect immediately. 





Nore.—Subdivision 1 of section 25, as it stood in 1905, before the above amend- 
ment, was as follows: 


“No bank or trust company shall make any loans or discounts to any person, 
company, corporation or firm, or upon paper upon which any such person, company, 
corporation or firm may be liable to an amount exceeding the one-tenth part of its 
capital stock actually paid in and surplus, but this restriction shall not apply to loans 
or discounts secured by collateral security worth at least 15 per cent. more than the 
amount or amounts loaned thereon, nor to the discount of bills of exchange drawn in 
good faith against actually existing values, nor to commercial or business paper ac- 
tually owned by the person negotiating the same, provided, however, that the total 
liability of any person, company, corpcration or firm shall not exceed forty percentum 
of the actual paid in capital stock and surplus fund of such bank or trust company, 
and further provided that where the loans or discounts to any one person, company, 
corporation or firm exceed the one-tenth part of the capital stock and surplus fund of 
the bank or trust company, the excess of such loans or discounts must be secured by 
collateral security worth at least fifteen per centum more than the amount thereof.” 
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DEVOTED TO MATTERS 


Of Especial Interest to Savings Banks and 


Trust Companies. 


EDITED BY WILLIAM HANHART. 


BOND AMORTIZATION. 


HE matter of amortization of bonds, viz: the scientific writing off 
T of premiums and discounts attached to bonds at the time of pur- 
chase, has lately become quite prominent among Savings Banks; 
it had heretofore attracted but little attention, and so far as we 
know has never been publicly discussed, until the year 1903, when 
Col. Charles E. Sprague, President of the Union Dime Savings Insti- 
tution of New York, at a meeting of the Savings Bank Section of the 
American Bankers Association, held in San Francisco, very thoroughly 
discussed the subject and advised the adoption of the system of amor- 
tizing bonds which has been, for many years, employed by the finan- 
cial institutions in Europe, where the system of amortization is 
thoroughly understood, and accountants are quite familiar with it. The 
writer himself, many more years ago than he cares to remember, as- 
sisted the accountant of his firm in London in calculating the amor- 
tized value and income of the bond holdings. In Europe, where the 
margin of profitsin all financial transactions is very much smaller than 
it ishere, it is absolutely necessary for financial institutions to correctly 
ascertain the value and income of their bond holdings, lest their 
declaration of dividends and profits lead them into serious and perhaps 
fatalerrors. In this country our margins of profits have hitherto been 
quite large, but there is no question but that of late years, owing to 
increased competition, these margins have become much smaller; in 
many cases so small indeed, that unless the matter be closely attended 
to and the manager of the financial iustitution wide awake as to the 
real earnings, the bank will be gradually and imperceptibly weakened. 
Managers often deceive themselves as to the real condition of their in- 
stitution. In several articles published in the Journat during the 
past three years we spoke of these matters very plainly, and strongly 
urged the adoption of a system of amortising. We also gave an ex- 
ample of a Savings Bank, who, by declaring dividends on apparent 
profits, so weakened its condition, that after a given number of years, 
during which dividends were declared well within such apparent earn- 
ings, not only had the surplus of the bank disappeared, but a defi- 
ciency had been created. 
It seems quite evident that a 7% bond, due in 20 years, and costing 
$1,500, cannot be worth that sum until its maturity, for then it will 
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only be worth $1,000 in cash, its redemption value. Its income will 
be $70 a year, in cash; butits real earning will be nothing of the kind. 
Its real earning will amount to $52.50 the first year, being 3% % (the 
basis purchase price). Next year it will be less, and, by gradual and 
irregular diminishing figures, will amount to less every year, until 
the bond is redeemed for $1,000 and its income will cease. 

The New York Savings Bank Association appointed last year a 
committee to investigate this subject and report to the Association, and 
we have heard that the report being favorable, a recommendation may 
be made to the Superintendent of Banking, advocating the measure. 
It is not at all imposssble that in the near future a bill will be offered 
to the legislature in regard to it, but we wish to say right here that 
unless this bill not only compels the Savings Banks to amortize their 
bonds for the purpose to ascertain their real income, but also compels 
them to present to the public their statement of surplus based on these 
amortized values, the measure will be of comparatively little use. 

The two main purposes in amortizing bonds are as follows: 

First—To ascertain the real net income of the bank, so that divi- 
dends may be predicated on such real net income, and not otherwise. 

Second—To ascertain the real condition of the bank as regards 
surplus by establishing the true value to their bond-holdings. 

These two matters must both be included forthe bill to be of any 
practical value. The constantly fluctuating market values give no 
due indications of the surplus of a savings bank; at any one period of 
great financial depression the bank may actually show a deficiency in 
its statement; on the other hand, during the time of great inflation, it 
may show an imaginary surplus. A 7% bond bought last year at 
$1,500 may be worth in the market to-day only $1,300, or perhaps may 
have advanced to $1700. Does this change its real value as an invest- 
ment of the bank? Of course it does not. Its real value last year 
was $1,500, this year it will be worth $1,482.50, and gradually will 
come down to $1,000 which is its redeeming figure. On the other 
side, of its first year cash income of $70 only $52.50 should go to the 
earnings of the year, the remainder must be placed aside in reduction 
of the amount invested, and as a part of the redemption of $500 pre- 
mium paid for the bond. Thc increased or decreased market value 
has nothing whatever to do with the net income, which is scientifically 
fixed year after year until maturity. It is evident, of course, that the 
bank is no better nor worse off by the fluctuations in the market value 
. of these bonds; its income is neither increased or decreased by such. 

As regards practical work, we have been called upon by a number 
of banks as to its details; the mere work of amortizing yearly, semi- 
yearly or quarterly is easy enough and can be explained in a few 
minutes. Let us take for instance this $1,000 bond, it is a 7 % bond 
bought to-day at $150 and due 20 years hence. We will suppose this 
bond to be yearly interest. 

The first year this bond will stand on the 


Its real revenue being 3% % (basis purchase 
price), viz., 3% % on $1500, equals 52.50 


Remaining 
This represents its value at the end of the first year; the remainder 
of interest, viz., $17.50, being passed to credit of premium account, 
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which account has originally been debited with the $500 premium paid. 
The second year, this bond is earning 3% % on 
the reduced investment of 
Which is 


This being deducted from the investment leaves $1,396.74 


as the value of the investment after receiving its second year’s interest, 
and premium account is credited with the difference between $50.76 
and $70 cash income. If this calculation is carried thoroughly out, it 
will be found that at the end of 20 years the investment will stand at 
$1,000, which is the correct figure, as this is the amount which will be 
paid at redemption. The premium account will be credited with the 
total amount of $500, and thus wipe out the amount. Of course the 
above are rough figures and not quite correct, as they are based on 
yearly interest, whereas the usual bond tables are calculated on semi- 
annual interest. We believe, however, that it will show plainly the 
manner of amortizing. We advise the use of a loose leaf ledger with 
columns so divided as to take up the following items : 

1. Date of Purchase. 2. Par Value. 3. Cost. 4. Cash interest 
received. 5. Net interest, representing real income. 6. Amount of 
amortization to be credited to premium account. 7. Amortized value 
of the bonds. 8. Market value of the bonds (this as an instructive 
matter of knowledge and importance). 

We have been asked about a number of smaller matters, that have 
to be considered when this book is practically begun. 

First—Should there be a page for each bond ? 

Our answer is, that there must be a page to each bond having adif- 
ferent maturity. Please remember that the maturity governs in this 
matter, and although it may make your book a little bulky, yet it will 
be found absolutely necessary. Do not attempt to average the ma- 
turity in any way. It can not be correctly done. 

Second—Do we need a page for every purchase of bonds? 

No. It is not necessary ; you may have bonds of the City of New 
York, for instance, maturing in 1951, and thereafter purchase a 
number of similar bonds ; all these can be placed on one page, and 
although not absolutely correct, it is proper to average the basis, tak- 
ing into account the different amounts of the bonds. 

Third—Is it necessary, when purchasing serial bonds, viz., bonds 
maturing, say $1,000 a year for the next 50 years—to have a page for 
each of these maturities? 

Our answer is, that itis correct todoso. If you attempt to average 
these you will find, after the first maturity, your average is incorrect. 

Fourth—How shall we calculate bonds, due in, say 20 years, and 
payable five years later? 

On this point we have had some controversy with Col. Sprague, 
whom we freely acknowledge to be our master in such matters. 
Col. Sprague’s opinion is that such bond should be considered 
as due either in 20 years or 25 years, according to the price 
paid. We think, however, differently ; we recommend our friends to 
amortize as if the bonds were due at the earliest period at which they 
may be redeemed ; if not redeemed then it would be quite correct to 
carry them at their face value, which to some extent is their real value, 
as, of course, they may be redeemed at any interest period during 
these five years. Therefore we advise reckoning such bonds, as if 
due at the earliest period mentioned. 

Fifth—If a bank decides to adopt the system of amortization—say 
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on the first of January next—would it be necessary for it to compute 
its bonds and make all calculations back from the date of ther purchase? 

This is by no means necessary. Take the basis price at which they 
were bought and the number of years they have to run from the time 
amortization is decided upon ; the published bond tables will then 
give you the value in dollars and cents of these bonds at the present 
time. The difference between this value and the cost being carried 
to premium account, thereafter let amortization be regularly calculated 
for the 3 or 6 or 12 months, as the case may be. For instance, let us 
take our old friend, the 20 year 7% bond due in 1916, bought in 1896 
at $150, basis 3% %. If the bank decides this year to amortize its 
bonds, not having hitherto done so, it should enter the bond as fol- 
lows: Date of purchase, 1896. Maturity, 1916. Rate, 7%. Basis, 
3% %. Cost, $1,500. The amortized value in 1906 is $1,293.75 (this 
is the value of the 10 year 7 % bond ona 3% % basis as per the bond 
tables). The difference between $1,293.75 and the original cost, $1,500 
should be carried to the premium account, and thereafter this account 
be credited with the difference between the real and cash income 
interest as received, and in the manner stated above. 

In short the rule may be stated as follows: The present value of 
a bond purchased at some previous time is the net value based on 
the number of years the bond has still to run, and the basis price at 
which it was originally purchased. As stated above, such value is 
clearly given in any of the published books of bond values. In con- 
nection with this, we would say that this method is the only correct 
one. We know of some New York Savings banks who have started 
amortization by adopting as the value of their bonds the market value 
existing in 1904 or 1905, and only amortiz2d accurately from that 
time on. This is incorrect, as the market value should never, under 
any circumstances, be taken into account when amortizing. It is not 
only incorrect, but misleading. Figures to be of any use must be 
correct and based on accurate foundations, otherwise they are deceiv- 
ing and of no advantage whatever. 

In speaking of Premium account, it must be understood that this 
: will also include discounts in case of bonds purchased below par. The 
process of amortization being similar, but inverted, that is to say, this 
account must be credited with the total discount received when pur- 
chasing and debited at interest periods with the shortage of interest. 
It has been suggested that this account be called premium and dis- 
count account. Probably the words ‘‘ premium account” would be 
sufficient, although it is usually desirable that accounts should be proper- 
ly described for the purpose of clearness. 

One word more as to the rough way of amortizing, which we under- 
stand has been adopted by some banks, and consisting merely of 
dividing the premium paid by the number of interest payments. For 
instance, our friendly $1,000 7% bond at $t50 payable in 20 years 
would have $25 written off every year by way of amortization. This 
would write off the whole premium at the end of the 20 years, but 
would by no means be correct. 

It is feared by many that the scientific method of amortization 
would prove avery lengthy process. It is nothing of the kind; some 
little work, of course, will be necessary to start your amortization 
ledger in proper shape, but it should not be forgotten that this ledger 
will also serve the purpose of the present bond ledger; and merely 
calculating all amortization at interest periods is a comparatively small 
matter and requires but a few hours work. 





THE REPORT OF THE BANKERS’ CURRENCY 
COMMISSION. 


ADDRESS BY FESTUS J. WADE ON THE CURRENCY COMMISSION REPORT OF 
THE AMERICAN BANKERS’ ASSOCIATION BEFORE THE BANKERS’ CLUB, 
DETROIT, MICH., DECEMBER 7, 1906. 


HE Currency Commission, composed of fifteen representatives of financial in- 

stitutions from different parts of the country, reached an unanimous conclusion 

and the report represents the opinion of the entire Commission, and it is the hopeand 

belief of the Commission that the principles proposed, when thoroughly understood by 

the people of the country, will meet the approbation of Congress, by the passage 

of a bill embodying the principles suggested ; and it is the hope of the Commission 
that nothing will occur to interfere with the accomplishment of that desired result. 

It is easy to criticise, but the Commission found it necessary to construct a set of 
principles that would work in harmony with the seven forms of existing currency ; 
form suggestions that would ultimately retire at least two forms of currency; and 
always keep in mind the fact that the national banks of the country own, as security 
for outstanding circulation, bonds at par to the extent of $520,000,000. Consequently, 
before any set of principles were adopted, the fact that any move likely to cause de- 
preciation of the outstanding government bonds would be an injury to the national 
bank had to be constantly borne in mind. 


Without further prelude, I will explain each section of the report, as I under- 
stand it. 
Section 1. CREDIT BANK NOTES: 


The qualifications of a national bank to issue Credit Currency are two fold. 
Ist. It must have been in existence at least one year. 2nd. It must have a surplus 
of at least 20 % of its Capital Stock. 


Section 2. TWO AND ONE-HALF PER CENT NOTES. 


The primary purpose of this section is to create a currency that will supply the 
need of our rapidly expanding commerce. 


If we do not wish to decrease our stock of money, it is manifest some new form 
of Currency must be provided, because with the constantly decreasing bonded debt 
of the country and with a simultaneous increase of the capitalization of National Banks, 
State Banks and Trust Companies, the bond secured national bank note has been 
brought to about a maximum of its issue. 

From a careful reading it will be observed that a bank cannot issue more than 
25 @ of its capital in credit currency notes, which are subject to taxation at the rate of 
2% % per annum upon the average amount of notes outstanding, ws/ess or wntzl the 
present proportion of the total outstanding unmatured United States bonds, to the 
total capitalization of all going national banks, shall diminish. Then the anthorized 
credit notes shall be increased to a correspondingly greater percentage of its bond 
secured circulation. 

For the purpose of explaining this provision, we will assume 
the present unmatured government bonds to be. 


The capital of all the national banks, 
The outstanding bank circulation 


The proportion of bond secured circulation to the total national bank capital would 
therefore be 62-14 ¢ or five-eighths. 
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Let us assume that the government pays off within one year government bonds 
to the amount of $100,000,000, thus leaving the bonded debt $800,000,000, or reduc- 
ing it one-ninth. It is fair to assume that the bond secured circulation of banks would 
be reduced one-ninth, or in equal proportion. If, therefore, the present ratio of, say, 
62-4 % was reduced one-ninth, or say, 7 %, to 55-14 % of the bank capital, the work- 
ing of this section would be to enable the bank to issue the credit currency taxed at 
2-% @ to an amount equal to 32% of the capital; that is to say, 25% plus 7%, or 
approximately 58 % of the outstanding bond secured circulation. 


For example, supposing the present circulation to be 
If it is reduced one-ninth, or........... (easy eA Vekdaeo 


It would be 


Which latter sum is approximately 55 '4 % of the assumed capitalization of the national 
banks. 

At present, the maximum amount of 234 4 credit currency would be 25 % of the 
total amount of capitalization, or $200,000,000, This section proposes to increase 
the issue of bank credit notes by an amount equal to the former reduction or 
$55,000,000, making the total 24 % bank credit notes $255,000,000, equal to about 
32% of the total capitalization, or 58% the remaining outstanding bond circulation. 
This would mean that either with decrease in bonded debt of the government, or in- 
creased capitalization of the national banks, a percentage of credit notes would in- 
crease. But this is necessary if we do not wish to decrease the bank note circulation, 
and particularly if we wish to render the bank credit currency elastic. 

A reserve of 25 4 lawful money must be kept against these credit currency notes, 
issued by banks in central reserve cities, and the same reserve as now required against 
reserve cities and country banks, which reduces the loanable funds to 75% of the total 
issued by each bank. Therefore, that, in effect, increases the tax to 3% %. : 

Again bear in mind the expense (merely physical expense—clerk hire, stationery, 
postage, messengers and incidentals, entirely independent of cost of printing, redeem- 
ing and retiring these notes by the government, which expense is intended to be paid 
out of the tax) of the actual daily redemption will amount, it is estimated, to at least 
% of 1%, or $5000 per year for each $1,000,000, bank credit notes outstanding. 
Therefore, this will operate to increase the tax to an interest rate equivalent to 334 % 
per annum, which each bank will be paying on its bank credit notes for each day its 
notes are in circulation, which interest the bank can save as soon as it redeems its notes. 

A bank credit note is nothing more nor less than a demand certificate of de- 
posit, or a cashier’s check upon which, as shown above. it will cost the bank issuing 
same interest at the rate of 33¢ ¢ per annum for every day it is outstanding, with the 
liability of its being presented at any moment. 

Thus a bank will make every effort to keep its credit notes in circulation during 
high interest periods, and a like effort to promptly redeem its notes in times of re- 
dundancy of money. 

It will be noted, we are only now discussing the credit bank notes which are 
taxed at the rate of 2% @ per annum. 

Take, for example, a bank with a capital of $1,000,000, surplus of $200,000. It 
could issue its bond secured circulation of $50,000. It could issue, of 234 % interest 
bearing credit bank notes, 40% of $50,000 bond secured notes, or $20,000. Thus 
with $50,000 bond secured circulation, a bank with a capital of $1,000,000, and a 
surplus of $200,000 would have outstanding only $20,000 of the 2% % taxed credit 
bank notes, but as a maximum bond secured circulation and maximum issue of 2%% 
taxed bank credit note circulation, it could have: 


Bond secured circulation, 75 4 of 
Credit bank note circulation, bearing 24 4 





BANKERS’ CURRENCY COMMISSION’S REPORT. 997 


You will note from above that I have confined myself entirely to the bank credit 
note which is to be taxed at the rate of 2% % per annum, and that particular class of 
bank credit notes may be termed elastic, flexible, or credit currency. 


Section 3. FIVE PER CENT NOTES. 


The 5% credit bank note, which may be properly termed emergency currency, 
plain, pure and simple. It has no relation whatever to the 2% % currency. A bank 
may issue of this currency to the full extent of 124 @ of its capital, even though it 
only has a minimum amount of bond secured bank note circulation outstanding. To 


illustrate: A bank with a capital of $100,000 can, as a maximum, issue the following 
currency: 


Or it may eliminate both forms of credit bank note currency, and issue, as at 
present authorized, $100,000 in bond secured bank note circulation. 
Another illustration: Take a bank with a capital of $1,000,000. 


It is obliged to have in existence a bank note circulation of.. $50,000 
It may issue, if it desires, 20 4 of that bond secured circula- 

tion in 2% % bank credit notes, 
Then, without increasing its bond secured circulation one 

dollar, it may, if it chooses, issue 12% per cent. of its cap- 

ital in 5 per cent. bank credit notes. 


Issuing all told in bank note circulation 
Of course, it has the same privilege as the smaller bank, and 


In order to issue the maximum of 2% per cent. and 5 per cent. 

credit notes, it will be obliged to issue 62% per cent. of its 

capital in bond secured circulation 
It could then issue 25 percent. in 2% percent. bank credit notes 250,000 
And wouldthen be permitted to issue 12% % of 5 ¢ bank credit 

notes, or 


Under the present law, and no change is contemplated, it would still have the 
right to issue the full amount of its capital in bond secured bank note circulation, in 
which event, it could not issue any bank credit notes, as under no condition, can any 
bank at any time, issue bond secured circulation or bank credit notes, in excess of its 
capital. 

Section 4. RESERVE. 

Inasmuch as the credit bank note is after all no more than a demand certificate 
of deposit, or an outstanding cashier’s check liable to be presented for redemption at 
any moment, it is but proper that a legal reserve, such as is required of all national 
banks, whether in central reserve cities, reserve cities or country banks, should be 
carried against such credit bank notes as a matter of precaution. 


Section 5. GUARANTY FUND. 


The report to the 59th Congress of the Committee on Banking and Currency, 
made on June 27, 1906, forcefully and emphatically proves that the credit bank note 
currency is sound beyond question. 

Here is the statement of the committee, whose report contains the detailed statis- 
tics bearing out the facts stated: 

“ A single conclusion is left as a result of this searching and exhaustive examina- 
tion of present conditions and running back for more than 200 years, and that is, 
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we need and must and will have, sooner or later, credit currency protected by a 
proper reserve and redeemable on demand in gold coin. 

‘*That the proposed currency is safe beyond any peradventure, your committee 
feel confident; since, taking the entire history of the national banking system down 
to 1901, the average tax upon the outstanding note issue, after eliminating all the 
government bonds deposited to secure circulation, from our calculations, would have 
been eight one-thousandths of one per cent. per annum, to guarantee the payment of 
the notes. 

‘* Again, if the entire note issue of all the banks failing during that same period 
had been paid out of the guaranty fund, it would have taken only twenty-two one- 
hundredths of one per cent. or about one-fifth of 1 ¢ per annum upon the outstanding 
notes. In other words, II per cent. would last over 50 years, 2%, one year’s tax, 
would last ten years.” 

The underlying principle of this section lays the foundation for the most com- 
plete monetary system in the world. 

The net proceeds of such tax should be annually used to purchase gold, and 
such gold coined, and the coin deposited inthe treasury of the United States, and a 
like amceunt of gold certificates issued as a circulating medium, in place of the gold 
coin, and such gold certificates deposited in the national banks of the country, upon 
which interest at the rate of 2% per arnum be paid the government by the banks. 
According to the experience of the past forty-three years or since the organization of 
the national banking system, the interest upon the tax alone (when compounded) 
would be more than ample to retire and pay off entirely the notes of all the failed 
national banks. Not alone that, but in less than fifty years every dollar of notes 
issued would be secured by an actual deposit of gold with the treasury department, to 
protect every bank credit note issued. The larger the issue of credit bank notes, the 
greater the accumulation of the guarantee fund. 

Let us assume the issue of credit bank notes will amount to $300,000,000 per 
year. This would create a tax of $7,500,000 per year, or $375,000,000 in 50 years, 
with every dollar of the bank credit notes secured by a deposit of gold coin or gold 
certificates, leaving a margin of one-fifth or $75,000,000 to pay the expense of issuing 
and redeeming the credit notes. 

The 2 4 interest on the deposit of $7,509,009 per year would produce an annual 
revenue of $150,0co or a total sum of $7,500,000 in simple interest in fifty years, 
while the total outstanding notes of all failed national banks, at the time of failure, 
from 1863 to 1896 amounted to the sum of $20,723,000, of which sum 70% ¢ would 
have been paid from the assets of such failed banks without any bond security, or a 
total of $14.609,715. 

The remainder, if made good out of the guarantee fund, would have been 
$,6,113,285. 

Is the plan safe and sane? Yes, undoubtedly. The total capitalization of National 
Banks is now over $825,000,000; surplus and undivided profits $660,000,000. 

The gross deposits of these banks are $5,854,901,578.48. Will anyone here ques- 
tion for a moment the absolute safety of these same banks, taking on demand, deposits 
to the extent of $200,000 000 or $300,000,000 more ? 

That is all these principles contemplate, they advocate the issue of bank credit 
notes which are merely demand certificates of deposit, or cashier’s checks of the issu- 
ing bank, which the bank must redeem in lawful money when presented. 


Section 6. REDEMPTION. 


Provision is made for sufficient reserve cities, conveniently located in various parts 
of the country, tc facilitate active daily redemption of credit notes, and to make it the 
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least expense for the bank redeeming the credit notes to go to the point of redemption 
and receive therefor legal currency. * 

Bank credit notes are used in Scotland and Canada. 

The note of the Scotland banking system remains out 18 days; the note of the 
Canada banking system remains out 30 days, while the note of our national banking 
system remains out 730 days. 

Thus, you will observe the present national bank note remains out more than 
two years, ‘“‘the time it is estimated the paper itself lasts, and it is frequently redeemed 
from necessity of renewal.” 

Grave fear has been expressed that the tax on 25 % of the credit bank notes per- 
mitted to be issued, charging 2% ¢@ interest per annum, will create an inflation, and 
without much consideration, many believe that the rate of interest should be very 
much higher. Let us analyze that as a proposition. Let us suppose there are five 
national banks with a capital of $100,000 each, having issued $25,000 credit bank notes, 
the issuing of same costing 3 ¢ interest, (when reserve and expense are included), or 
a total of $125,000 credit notes, and that there are five other national banks with a 
like capital who have failed to issue any credit bank notes. The latter banks, receiv- 
ing no profit on the credit bank notes, would naturally, when they received credit bank 
notes of the first five banks, immediately present them for redemption to the issuing 
banks, and the issuing banks would immediately have to redeem them in lawful cur- 
rency through their redemption agent, the same as they now redeem ordinary checks, 
cashier’s checks, or demand certificates of deposit, drawn upon them. 

Thus, the banks not having issued the credit currency notes would be constantly 
forcing the redemption of the credit bank notes issued. 

Fear has been expressed that a bank issuing 25 4 credit bank notes might be im- 
mediately called upon to take up the amount issued. That is true, literally true, 
but while they would be called upon to redeem their own credit bank notes, it is equally 
true that they would be receiving over their counters the credit bank notes of other 
banks, which would in a measure, replenish their reserve by demanding from the 
other banks a redemption of their credit bank notes. 

It might as well be assumed that all who had demand deposits in any institu- 
tion would at one time present checks for the amount of their balances through the 
redemption agent (clearing house of the city in which you are located) and that you 
would have no checks whatever to counterbalance such withdrawals. 

The trust companies, state banks and savings banks having no power to issue 
bank credit notes, cannot participate in the profits of such issue, and would force a 
rapid, active and daily redemption. 

And when it is understood that the aggregate deposits of trust companies, state 
banks and savings banks exceed the deposits of the national banks, the strength of 
this statement will be fully realized. 


Section 7. 


This section suggests the repeal of the existing law, limiting the retirement of 
bond secured notes, as it is manifest to have an elastic or flexible currency, no limit 
should be provided. The law was enacted when the outstanding debt of the govern- 
ment aggregated over $2,500,000,000 and fear was entertained, unless a limit was 
placed upon retirement, the selling price of government bonds might be impaired. 
That theory of danger has long since ceased to exist. Hence the law should be 
repealed. 

Section 8. 

The provision of this section is simply the application of the most ordinary busi- 
ness principles to the government business, that are daily applied to all business and 
financial institutions throughout the country. Primarily, it prevents the locking up of 
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millions of actual currency in the vaults of the treasury and thereby aids in the ex- 
pansion of the currency system. 

What would be your opinion of the merchant in this day and age who, having 
sold his merchandise, collected his rents or incomes in money, locked it up ina safe 
deposit box to lie there dead and useless until he had to pay it out over his counter? 

Yet that is practically what the government has been doing with more than 
$1 50,000,000 for years. 

It has been clearly shown by the report made to Congress by the Committee on 
Banking and Currency, that if the government had deposited its surplus funds in 
national banks from January 1, 1879, to June 30, 1904, and received 2% on its daily 
balances (exclusive of a working balance of $50,000,000 and also exclusive of the 
$150.000,000 gold reserve against the United States notes), the interest so received 
would have amounted to $50,860,816. ‘ 

Suppose the interest on the daily balances be set aside into a special fund (it is a 
new source of revenue and one the country has never had a penny from), first, to 
protect the government from loss by failure of any national bank, and, seeondly, 
invest such fund in gold coin, deposit the gold coin against gold certificates, and, when- 
ever the sum aggregates one million dollars, purchase United States treasury notes, 
and thus, gradually retire that debt of the government created by the civil war. 

It is estimated, if this rule was applied, the present $196,000,000 uncovered 
United States notes would all be retired and gold substituted in their place within a 
period of 60 years. 





HOW THE PLAN FOR CURRENCY REFORM WILL 
OPERATE. 


BY FISK & ROBINSON, 


ISK & ROBINSON, in their Monthly Bulletin of Investments for December, 

state the details of the plan for a credit currency presented by the joint committees 
of the American Bankers’ Association and the Chamber of Commerce of New York 
City (which details were published in our November Journal) and then continue by 
making the following comprehensive study of how the plan proposed will operate : 

To grasp properly the operation of the above plan, if enacted into law, it is 
necessary to consider the present status of national bank circulation. In round 
numbers, the 6,200 national banks of the United States, with aggregate capital of 
$854,000,000, have outstanding $549,000,coo of bond-secured circulation, and approxi- 
mately $47,000,000 secured by lawful money. Thus the banks have bond-secured 
notes outstanding to the amount of 64.3 per cent. of their capital. Assuming this 
amount is profitable throughout the year under present conditions, it is interesting to 
calculate the relatlve profits which would accrue to the banks, if the additional circu- 
lation consisted respectively of bond-secured notes or of the new credit notes. The 
results of this circulation, based on bond-secured circulation equalling 62% per cent. 
of capitalization, are presented in the accompanying table for banks required to maintain 
reserves of 15 per cent. and 25 per cent. respectively. 

The figures shown bring out several important facts. It will be noted that as 
money rates advance the profit on bond-secured circulation decreases, while profits 
received from the credit notes increase very rapidly, It is evident that the 2% per 
cent. credit notes would not be issued until money rates reach 4% per cent., and 
likewise there would be no profit of consequence in issuing the 5 per cent. emergency 
credit notes until money ruled at 7 per cent. and above. A study of the above table 
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suggests that bankers who desired to have outstanding as much circulation as _possi- 


ble during the year would doubtless adopt the plan of carrying 75 per cent. of capital 
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in bond-secured circulation, thus allowing for the full amount of 214 per cent. credit 


notes while ignoring the 5 per cent. notes, which could only be issued profitably dur- 





In this way an average of 100 per cent. of circulation 


ing periods of very high rates. 
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would be issued instead of 87% per cent. as would be the case were 62% per cent. 
of bond-secured notes outstanding, plus 25 per cent. of credit notes. 

It would appear that the additional gain when money rates are higher than 5 
per cent., would be sufficient to induce banks to undertake the added work connected 
with the issuance of credit notes; below these figures automatic contraction would 
occur. Asa whole the proposed plan appears well adjusted to the commercial needs 
of the country, giving assurance of reasonable money rates during the crop-moving 
period, to the great advantage of all legitimate business interests. In view of this, 
the contention that gold could be driven out of the country under this plan seems 
hardly tenable, as there would be no inflation through prolonged expansion. 

The interests of the U. S. Treasury have been adequately provided for. Allow- 
ing $25,000,000 as a reasonable working balance, and assuming that the $150,000,000 
gold reserve for greenbacks is kept intact in the Treasury, the Government would 
receive interest on funds in excess of these reserves, which on the $200,000,000 at 
present available, would be $4,000,000 per annum. To such extent as banks took 
out the new credit notes, the Treasury would receive a tax thereon, as indicated abovel 
which would doubtless furnish revenue sufficient to defray the incidental expenses of 
administration and printing and provide for an adequate guarantee fund. 

To grant public deposits of say $200,000,000 above referred to, without security 
and assuming money at 4 per cent. and taking into account the 2 per cent. interest 
due the Government and the required reserve, would afford net profits to the banks 
of between $2,500,000 and $3,000,000 per annum, which amount cannot be con- 
sidered excessive, This would release, however, $91,000,000 of government bonds 
now held against public deposits. It is interesting to consider what effect this would 
have on the market price of bonds. On first thought it would seem probable that a 
sharp decline wouid result. On the other hand, assuming the profits on credit notes 
to be large enough to increase the bond secured circulation of banks now having less 
than 62% per cent. to this figure or even to 75 per cent. in order to secure the full 
quota of the new 214 per cent. credit notes, this expansion, added to the normal 
growth of the circulation system, would doubtless absorb the $91,000,000 of bonds 
without material effect upon prices. Again, the 3,000 banks, which now have Ioo per 
cent. of circulation, in order to take advantage of the credit note provision, would 
probably reduce their bond-secured circulation. But this would be largely offset by 
increases in the capitalization of banks wishing to profit by additional bond-secured 
notes and credit notes. 

Other plans possess merit, and in a final adjustment of the currency problems by 
Congress will doubtless be carefully considered. The above plan, however, probably 
provides in the main the simplest and at the same time the most comprehensive solu- 
tion yet advanced. 
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SYNOPSIS 


OF 


LECTURES ON COMMERCIAL LAW, 


Delivered during Season of 1905-1906 before New York Chapter 
by Thomas B. Paton, of the New York Bar. 


LECTURE XIV. BANK COLLECTION. 


1. POWER OF BANK TO MAKE COLLECTIONS. 
2. CONSIDERATION FOR CONTRACT TO COLLECT. 
3. Duty OF COLLECTING BANK. 
4. TAKING OTHER THAN MONEY IN PAYMENT. 
5. DuTY TO PRESENT TIME DRAFT FOR ACCEPTANCE. 
6. SURRENDER OF BILL OF LADING ON ACCEPTANCE OF TIME DRAFT. 
7. COLLECTING BANK PREFERRING OWN CLAIM. 
8. PROTESTING ONE DAY TOO LATE. 
g. DILIGENCE IN COLLECTING DUNNING DRAFT WITH 
“NO PROTEsT” ACCOMPANIMENT. 


L 5s than ten per cent. of deposits in bank are of actual coin or paper currency; 

and the great proportion consists of checks, drafts or notes payable by, or at, 
other banks, as to which the work of collection by the bank of deposit must be under- 
taken, before the money is finally realized. 

When checks and drafts are deposited, the bank may take title at the time of de- 
posit and at once become debtor for the amount, or it may take the paper for collec- 
tion, becoming bailee or agent of the owner, and not a debtor until the money is 
actually realized. 

Whether title to paper passes to the bank at the time of deposit—whether the 
bank be¢omes owner and makes the collection on its own account or becomes collect- 
ing agent of the owner, has been the subject of considerable litigation growing out of 
wide varieties of fact. In New York, where a customer deposits a check in general 
account and receives cash credit on his pass book, title to the check passes to the 
bank, unless there is some agreement or understanding to the contrary. But the for- 
warding of a check to a correspondent in the usual course of business, inthe absence 
of an express agreement in reference thereto, does not pass title, but is for collection. 
The test may be thus stated: Title does not pass to the bank of deposit unless it 
has become by the nature of the transaction, absolutely responsible to the depositor 
for the amount of the deposit. 

The subject this evening is the contract, duty and liability of a bank as bailee or 
agent for collection in those cases where it does not own the paper. 


POWER OF BANK TO MAKE COLLECTIONS. 


The power to act as agent to make collections is not expressly conferred upon 
national banks by the national bank act; nor upon state banks, by state banking 
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laws. But such power will be implied from power to do a general banking business. 

The National Bank of Port Jervis had purchased from time to time for a cus- 
tomer, U. S. coupon bonds which it had retained, collecting the interest and crediting 
his deposit account. The cashier made an agreement with the customer to exchange 
the bonds for him for registered bonds. This was done and a few months later the 
bank was burglarized and the bonds stolen. The bank urged it had no corporate 
power to make the agreement to collect or exchange the bonds, but the court said 
(Yerkes v. Nat. Bank, 69 N. Y. 382) it possessed the power. While the National 
Bank Act did not specify the power to make collections or exchange of securities, it 
was implied. The statute specifies the main things a national bank may do, but does 
not undertake to specify all, and does not prohibit all not specified. The court said 
a large branch of the banking business was not particularly specified—the collecting 
of notes, checks, bills of exchange and other evidences of debt for other persons. 
Banks have correspondents and business connections to enable them to reach all 
parts of the country, and they have facilities and arrangements to enable them to do 
it with economy and dispatch. It has never been doubted they have the right and 
power to do this kind of business as a legitimate part of the banking business. A 
bank in doing this business, does not take title to the paper left with it for collection. 
It is a bailee for hire and simply undertakes to use ordinary diligence in making the 
collection. 

CONSIDERATION FOR CONTRACT TO COLLECT. 

Collection of commercial paper by banks for their customers is, in many instances, 
apparently a gratuitous service; although now, the banks of many clearing houses 
make acharge for collecting. But where no special chargeis made, the contract to col- 
lect has, nevertheless, been held supported by a sufficient consideration. The Supreme 
Court of the United States has said: “ The custom of receiving paper for collection 
cannot be considered as a mere act of gratuitous courtesy; but is beneficial to the 
bank because the proceeds may, and often do, remain in the bank for some time and 
thus become a source of profit. Benefits accruing to the bank from the general profits 
of the business and profits arising from exchange rates form sufficient considera- 
tion to support the implied undertaking by the bank to take the steps necessary to 
insure the payment of the paper” (112 U. S. 276). 


DUTY OF COLLECTING BANK. 


A bank undertaking a collection, being a bailee for hire, is charged with the duty 
of exercising ordinary care and diligence in the work undertaken. What constitutes 
ordinary care depends to some extent upon the circumstances of each case; but there 
are certain rules of duty and definitions of negligence which have been established 
and declared in many cases and which are applicable to all collections. A collecting 
bank, for example, must know the general rules of law relating to presentment for 
acceptance and payment of negotiable paper, notice of dishonor, the liability of parties 
and the like; the collecting agent must take all steps necessary to secure to the owner 
recourse on parties contingently liable in case of the dishonor of the paper. Present- 
ment for payment in certain ways, as by employing the drawee of a check as agent 
to collect it, or forwarding an item by too circuitous a route have been declared negli- 
gent in many cases. 

In considering the duties of collecting agents, it will be convenient to divide the 
subject into (a) duties of the collecting bank which receives paper for collection at the 
place where payable (b) duties of a collecting bank which receives paper payable at 
agdistant place for collection. 


TAKING ACCEPTANCE NOT ACCORDING TO TENOR OF BILL. 


Where a collecting bank has a bill of exchange to present for acceptance, it will 
be negligent if it takes an acceptance not according to the tenor of the bill. For 





SYNOPSIS OF LECTURES ON COMMERCIAL LAW. 1005 


example, if a draft is drawn upon A in New York City and A, instead of accepting 
the draft generally, accepts it payable at a bank in Philadelphia, wherein he keeps his 
account, this is not an acceptance according to the tenor of the bill, as it changes the 
place of its payment. 


If the bank should take an acceptance payable on some condition; or to pay part 
only of the amount drawn for; or making some change in the time of payment; or 
where there is more than one drawee, taking the acceptance of some but not of all— 
in all these cases the acceptance would not be according to the tenor of the bill. They 
would be what are termed qualified acceptances. (See section 229 Negotiable In- 
strumens Law). The Negotiable Instruments Law provides (section 230) that “where 
a qualified acceptance is taken, the drawer and indorsers are discharged from 
liability on the bill, unless they have expressly or impliedly authorized the holder to 
take a qualified acceptance, or subsequently assent thereto. When the drawer or an 
indorser receives notice of a qualified acceptance he must within a reasonable time 
express his dissent to the holder, or he will be deemed to have assented thereto. 

This shows the result of taking a qualified acceptance and the collecting bank 
in every case where it has taken a qualified acceptance, not according to the tenor of 
the bill, is liable to a non-assenting principal for such damage as may have been 
caused by its negligence in so doing. 


TAKING OTHER THAN MONEY IN PAYMENT. 


The general rule is that the collecting bank can take money only in payment of 
the paper; if it takes anything else it does so at its own risk. In a New York case 
decided in 1867, Winslow Lanier & Co. received for collection a draft upon the Ohio 
Life Insurance & Trust Co. in New York and surrendered the draft in exchange for 
the check of the trust company upon a bank, not certified. The check was dishonored 
because the trust company suspended payment. It was held the collecting bankers 


were liable; that a custom to take checks of the trust company in payment did not 
afford any defense. The collecting bankers assumed the responsibility of the check. 
(48 Barb. 234.) 

In a case before the New York Court of Appeals in 1882, a bank in New York 
City which held for collection a draft on a firm of private bankers in the city, took the 
drawee’s check in payment. This check was dishonored. The collecting bankers 
were held liable for their negligence in taking the check. The court in this case said: 
“ The referee found, upon sufficient evidence, that no uniform custom in regard to 
accepting checks from the drawees of sight bills in payment of drafts sent to collect- 
ing banks in the city of New York was proved. The evidence shows that the practice 
varies with the credit of the drawee, the condition of the money market and other 
circumstances, and among different banks, and plaintiff had no knowledge of any such 
custom or practice * * *, It is unnecessary, therefore, to consider whether the 
alleged custom to receive uncertified checks in payment of bills and to defer pre- 
sentation until the next day after their receipt, if established, would regulate and define 
the rule of diligence as between a collecting agent and his foreign principal. (89 
New York, 412.) 

In 1897, in a case before the Supreme Court of Tennessee, a collecting bank ac- 
cepted from the drawee of a draft the latter’s check certified by his bank. The certi- 
fying bank failed. It was the usage among banksin Nashville to take certified checks 
in payment, but the usage was unknown to the owner of the draft. The court held 
that the owner was bound by the usage, which was reasonable and proper, and could 
not recover on the ground that the collecting bank had no right, in the absence of 
express authority, to take anything but money. (14 B. L. J. 259) 

In a case before the New York Court of Appeals in 1900 where a New York 
bank held for collection an indorsed draft on a Kansas bank, the court said that, as- 
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suming the bank was entitled to rely upon the custom among banks of taking the 
check of the drawee for the payment of the draft, it was bound to exercise care to 
protect all its depositors’ rights. (18 B. L. J. 97; see also 22 B. L. J. 44) 

In order to justify a collecting bank in taking payment other than money, namely, 
the debtor’s check, certified or uncertified, there must be shown that a usage or custom 
exists among banks in the locality so to do; and even then, unless the courts hold 
the custom reasonable, it will not be binding upon owners of paper who indorse it to 
banks for collection in ignorance of such custom. Of course, positive instructions 
from the principal, or a long course of dealing, would justify a collecting agent in 
taking a medium of payment otherthan money. In one case, Cincinnati bankers dis- 
counted the note of A, indorsed by B of Cincinnati, which was forwarded to the 
Bank of America in New York for collection. The Bank of America received pay- 
ment by A’s draft on B and surrendered the note. The draft was dishonored. The 
same thing had been done for two years. It was held the Bank of America was not 
liable ; the procedure of collection was in strict accordance with the understanding of 
the parties, established by a long course of dealing. So long as the bank was not 
asked to depart from it, it would be unjust to hold it responsible for having pursued 
the same mode which had been adopted, acquiesced in and sanctioned as to similar 
obligations. 

DUTY TO PRESENT TIME DRAFT FOR ACCEPTANCE. 

Where an agent receives a bill for collection, payable some days or months after 
date, in order to charge the drawer he need not present it for acceptance until it 
falls due; and if he then presents it and demands payment, and protests it and gives 
notice, the drawer is held ; and yet in such a case he owes his principal a duty to pre- 
sent the bill for acceptance at once, and if he fails in such duty and loss ensues to 
his principal, he becomes liable for such loss. (77 New York 324). 

Where there is a “no protest” instruction on the draft and the draft is pre- 
sented and accepted, the question has arisen whether, in case the draft is subsequently 
dishonored upon presentation for payment, the “‘no protest” instruction still applies 
as an instruction to the agent not to protest the draft. There has been a conflict of 
opinion on this question. It probably does apply throughout; but in view of the 
changed character of the draft upon its acceptance, the safest plan for a collecting 
bank is to construe the instruction as one applying to non-acceptance only, and in case 
an accepted draft containing such an instruction is dishonored by non-payment, to 
protest the draft. 


SURRENDER OF BILL OF LADING ON ACCEPTANCE OF TIME DRAFT. 


The courts have decided that where a bank holds a time draft for collection, with 
bill of lading attached, the collecting bank, in the absence of instructions, is authorized 
to surrender the bill of lading on acceptance of the draft and not hold it for payment. 
In such case a sale on credit is imported. 

Where instructions are given a collecting bank, such instructions must be fol- 
lowed. It isan implied contract of a bank receiving paper for collection with specific 
instructions that it will follow such instructions. Where the instructions are ambig- 
uous and reasonably susceptible of two constructions, a bank is not charged with 
negligence if, in good faith, it adopts or follows either construction, but it should not 
disregard the instructions entirely. (40 Fla. 349; 19 B. L. J. 786). 

COLLECTING BANK PREFERRING OWN CLAIM. 

It is an interesting question whether a bank which accepts a draft for coliection 
from a person who is its own debtor must postpone its own claim and give preference to 
the claim of its principal. There is a conflict of judicial view on this point. In 
Iowa, it has been held that the bank does not waive its right to collect its own claim 
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against the drawee and may in making such collection secure priority by attachment 
even though there is nothing left out of which to pay the draft. In Nebraska, where 
the drawee at maturity of a draft, requested the bank to hold it a few days and the 
bank held the draft two weeks without communicating with its distant principal and 
then took an assignment of all the drawee’s property in satisfaction of a debt to 
itself, the bank was held liable because it did not perform its duty in good faith and 
had delayed the collection for its own benefit. 

In a Kansas case the court said: “It isthe duty of a bank receiving commercial 
paper for collection before it is due to present same for payment at maturity, and if 
refused, immediately notify the holder. Where the duty to give such notice was 
neglected and the bank, after maturity of the note and while holding it for collection, 
took from the maker a chattel mortgage to itself and assisted another creditor to 
obtain a mortgage covering all the debtor’s property, by reason of which the note was 
rendered uncollectible, it was error for the court to take from the jury the question of 
the bank’s liability for the amount of the note.” 

In North Dakota, a collecting bank held a note 14 days after maturity, then took 
an assignment of all the debtor’s property to cover its own debt. The bank was 
held liable for violation of duty. The court said: “A bank in North Dakota which 
assumes to act as agent for the collection of any claim, is bound to give such collec- 
tion the preference over a similar claim which it may have on its own account against 
the same debtor. If the bank cannot do this, good faith requires it to decline such 
collection.” 

PROTESTING ONE DAY TOO LATE. 


A bank received an indorsed note for collection. Owing to a mix-up of the 
holiday laws of South Dakota, it protested on what it thought was the day of maturity, 
but the court afterwards held the indorser discharged, because one day too late. 


The owner sued the bank for negligence. The court held the bank was bound 
to exercise a reasonable degree of skill only and having exercised the care usually 
exercised by persons engaged in that business, it was not liable for an error of judg- 
ment regarding a question of law upon which the courts of the state had differed. 
(17 B. L. J. 619) 

DILIGENCE IN COLLECTING THE DUNNING DRAFT WITH “NO PROTEST” 
ACCOMPANIMENT. 

A dunning draft is different from the ordinary draft of which payment is generally 
made. It is drawn and sent out broadcast by creditors in the hope that the debtor 
will pay by this means where he has previously failed to remit for-a bill of goods or in 
response to a letter asking payment. A large proportion of these drafts are refused 
payment, and as they generally contain a direction not to protest, there is no profit to 
the collector from a protest charge. Such drafts are often regarded as veritable nui- 
sances. In some sections the banks refuse to handle them unless accompanied by a 
specified fee. 

It appears that the courts will hold the collecting bank to same rules of diligence 
with reference to this character of draft as is required in the collection of other kinds 
of paper. A decision of the Supreme Court of Massachusetts (21 B. L. J. 539) illus- 
trates this: A Boston creditor drew a draft upon his debtor at Hingham, made pay- 
able to the Second National Bank, Boston. The draft was sent for collection to the 
Hingham National Bank. Draft had no protest slip. Also letter of instructions which 
said: 

“ Return at once all items unpaid at maturity. They must not be held for the 
convenience of parties.” 

The draft was not paid at maturity. The Hingham bank held it nearly a month 
for the convenience of the drawee. Then the drawee assigned. 

The court held the Hingham bank negligent in the matter of the collection, it 
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having violated the instructions in not returning the draft promptly; and as the drawee 
was shown to have had property, subject to attachment, of greater value than the 
amount of the draft, which might have been seized if the draft had been promptly re- 
turned, the drawers of the draft were held damaged by the bank’s negligence and en- 
titled to recover the amount of the draft from the bank. 

The bank sought to prove the practice of some banks to retain “no protest” 
items, notwithstanding instructions to return promptly if not paid, where the debtor 
promised payment. The court held, while the evidence showed the practice of some 
banks so to retain, it was not the practice of all, and this evidence did not prove a 
custom relieving the bank. 

(This lecture also included discussion of the methods of presentment of distant 
checks; questions of liability for defaults of correspondent ; methods of limiting liability : 
indorsements for collection; and necessity of promptly following up items not reported 
by correspondents,) 


ORGANIZATION OF NATIONAL BANKS. 


National banking associations to the number of 6,249 were in existence at the 
close of business on November 30, 1906. The authorized capital stock of these asso- 
ciations is $853,774,775; bonds on deposit to secure circulation, $549,750,830; circu- 
lation outstanding secured by bonds, $546,981,447; circulation secured by deposits of 
lawful money, $46,399,102; total outstanding circulation, $593,380,549. 

Banks to the number of 2,080, and authorized capital of $54,225,500, have been 
chartered under the authority of the act of March 14, 1900, and 1,104 banks, with a 
capital of $128,257.80, were chartered since the date of the act mentioned, but under 
authority of the act of 1864, making the total number of banks chartered since 1900, 
3,184, with authorized capital of $182,483,300,and charter bonds of $45,806,180. The 
capital of the smaller banks is generally $25,000, but by reason of the incorporation of 
a few associations with a greater amount of capital, but less than $50,000, the average 
is approximately $26,000. The average capital of banks of the larger class is slightly 
in excess of $116,000, and the average capital of all banks incorporated since March 
14, 1900, is $57,300 as against an average of $170,000 prior to March 14, 1900. 

Of the banks chartered since March 14, 1900, 1,790 with aggregate capital of 
$92,957,500, were primary organizations; 352, capital $23,256,800, conversions, and 
1,042, capital $66,269,000, reorganizations of State and private banks. It will be 
noted that while the number of primary organizations exceeds conversions and reor- 
ganizations by 396, the aggregate capital of the former exceeds that of the latter by 
only $3,431,700. 

In November, 27 banks, with capital stock of $2,020,000, were chartered, of which 
18, with capital of $470,000, were of the smaller class, and 9, with capital of $1,550,000, 
banks with capital of $50,000 or more. The average number of banks chartered 
monthly from March, 1go00, to November 30, 1906, is 39.3. 


EXPORTS OF MEAT AND DAIRY PRODUCTS. 


More than 250 million dollars’ worth of meat and dairy products will have 
passed out of the United States into the markets of other parts of the world in the year 
ending with the present month. This enormous total of 250 million dollars’ worth of 
meat and dairy products is made up of a little over 200 million dollars’ worth of meats, 
35 million dollars’ worth of cattle, and about 10 million dollars’ worth of butter, 
cheese, and milk. 





Ts department is carried on for the benefit of all subscribers, who are entitled 

to submit questions of general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of those submitting inquiries are 
published, unless special request is made to the contrary. 


CERTIFICATE OF DEPOSIT TO SELF OR WIFE. 


Right of Pennsylvania bank to pay certificate to surviving wife—Concerning negotiability of certificate 
Also concerning payment of deposits to a minor. 


Editor Banking Law Journal: , Pa., December 4, 1906. 
DEAR SIR:—I would like to have your opinion on the way the enclosed certificate 
of deposit is drawn and if the same isin accord with the Negotiable Instruments Law : 


THE FIRST NATIONAL BANK OF ———,, PA. 
$7200. , Pa., May 7, 1906. 
Chas. Smith has deposited in this Bank 
Twelve hundred and no-100 Dollars 
Payable to the order of......Self or Annie L. Smith 
on return of this Certificate properly indorsed. With interest 
at 3 per cent, per annum if left 6 months. Interest to cease 
after 12 months. 
Certificate of Deposit. Not subject to check. 
John Jones, Cashier. 


| 


Mr. Chas. Smith opened the account and desired to have an arrangement whereby 
his wife, Annie L. Smith, could, in case of his demise, withdraw the amount specified in 
the certificate without any other legal formality. It occurred to me, sometime after- 
ward, that it might have given rise to litigation had such a contingency arisen, and we 
would like to have your views on the matter as we have a few other deposits made in 
the same way. 

2. Money deposited by minors, either on certificate or open account; can the 
same be withdrawn by the one in whose name the deposits stand, or does it require 
that the parent’s signature be secured before payment is made? 

NATIONAL BANK CASHIER. 


Answer.—1. Payment to surviving wife. In the case of a certificate 
of deposit such as that in question, representing money deposited by 
a husband for which he received a certificate of deposit payable to 
himself or his wife, it is the law of Pennsylvania that the wife would 
be entitled to withdraw the amount in case she survived him. 

We will not entangle this discussion with a consideration of the 
question of the right of the survivor to receive payment, and of the 
authority of the bank to pay the survivor, in the cases other than 
husband and wife where the owner of money, which he deposits, 








1010 THE BANKING LAW JOURNAL. 


receives therefor a certificate of deposit payable to himself and another, 
then dies. 

The question here involves the right of the surviving wife and it 
has been clearly settled by the Supreme Court of Pennsylvania. 

In Parry’s Estate, 188 Pa., 33, a husband purchased two letters of 
credit with his own money, made payable to himself and wife, and 
intended to be used on a journey abroad. He died before the letters 
of credit were exhausted. It was held that the wife was entitled by 
’ right of survivorship to the payment of any balance that was due upon 
the letters. The auditing judge below had held that as the credit had 
been purchased with the husband’s money and there was no evidence 
of a gift or assignment by him to her, the letters had been issued to 
husband and wife jointly merely as matter of convenience and repre- 
sented merely the husband’s money so that upon his death the balance 
belonged to his estate. But the supreme court reversed the judgment. 
It held that the letters of credit created, as between husband and wife, 
an estdte by entireties and such an estate at common law goes to the 
survivor. This estate may be created in personal property as well as 
in real estate. The Pennsylvania legislation affecting joint tenancy 
did not abolish it. The court said: ‘‘ These letters of credit on their 
face have nothing to distinguish them in their legal consequences 
from a draft drawn in favor of husband and wife as payees by the 
American bankers on the foreign ones, or from a certificate of deposit 
or promissory note to them jointly; all of which have been held to 
constitute an estate by entireties. It was not an absolute gift to the 
wife of the whole amount ror intended so to be; it was an estate in 
personalty, the value of which to her depended upon two contingen- 
cies (1) on her survivorship during the lifetime of the letters (2) upon 
how much was still payable at his death. Both contingencies hap- 
pened and she survived as to so much of the estate as had not been 
spent. * * * The husband procured to be framed and delivered an 
instrument which effects certain legal consequences on the happening 
of certain contingencies. He knew that by means of it, either could 
readily obtain money in foreign countries; that if both survived to 
return home, he could receive from the bankers who issued the letters, 
the estate being personalty, any balance not expended; that if he died 
abroad, the surviving wife took all that was left. There is nota 
spark of evidence indicating any other intention than that which 
legally arises on the face of the paper.” 

We see by this decision, therefore, that it is the law of Pennsyl- 
vania that a husband may with his own money obtain from his 
banker a letter of credit or a certificate of deposit payable to himself 
and wife jointly, with the intention that if he dies, the wife shall be 
entitled to the payment of the whole or any balance remaining by right 
of survivorship; that the taking out of the instrument in this form 
indicates such an inteation, in the absence of evidence showing a con- 
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trary intention; and that the wife, surviving, is entitled to payment. 

Tae form of the certifizate in the present case is payable to ‘‘ self 
or Annie L. Smith.” But the Supreme Court of Pennsylvania in 
Klenke’s Estate, 210 Pa. 572, speaking with reference to a deposit 
made by a husband of his own money, both in a national and a savings 
bank in the name of ‘‘Henry or Catherine Klenke,” his wife said: 
‘*It is suggested, however, that as the deposits in the First National 
Bank of Birmingham and the Iron and Glass Dollar Savings Bank are . 
in the name of Henry or Catherine Klenke, they are not held as en- 
tireties. We think, however, that the legal effect is the same as the 
deposits are both joint and several, in favor of both, as well as of each 
separately. There can be no question that either could check on the 
account in the lifetime of both and the right of the survivor would 
not be defeated by the death of the other.” 

The conclusion must be reached, therefore, as to the form of certi- 
ficate submitted that underthe law of Pennsylvania, as declared by 
the Supreme Court, the wife, surviving her husband, would be entitled 
to the payment of the certificate of deposit. 

2. The effect of the Negotiable Instruments Law, The question is 
asked whether the certificate is in accord with the Negotiable Instru- 
ments Law. Many yearsago, long before the Negotiable Instruments 
Law was enacted, the Supreme Court of Pennsylvania, differing from 
the courts of other states, held a certificate of deposit ‘‘ payable on 
return of this certificate properly indorsed” not negotiable because it 
was not absolutely payable but only on condition of the return and 
indorsement. All the other courts took the position that a condition 
of this character did not affect negotiability, being nothing more than 
was implied by law. These Pennsylvania decisions were rendered 
over 50 years ago. Whether the Pennsylvania Supreme Court would 
now adhere to them we do not know. No recent decision has been 
made in Pennsylvania upon the point. The Negotiable Instruments 
Law does not affect the question, as that simply provides that to be 
negotiable, the order or promise must be ‘‘ unconditional ” and that 
an instrument payable upon a ‘‘contingency” is not negotiable. 
Whether the stipulation that the instrument shall be payable only upon 
return properly indorsed is a contingency or condition affecting the 
absolute nature of the promise to pay and rendering the instrument 
non-negotiable, would arise equally under the Negotiable Instruments 
Law as it did under the common law. The old decisions referred to 
throw a shade of doubt upon the question in Pennsylvania. We know 
that some Pennsylvania banks, who desire to make their certificates 
of deposit unquestionably negotiable, make them payable ‘‘on de- 
mand ”’ instead of ‘‘on return properly indorsed.” 

If the certificate of deposit is not negotiable, it is not governed by 
the Negotiable Instruments Law, but by the common law. But as- 
suming the form of certificate submitted to be non-negotiable, what 
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objection is there to it on that score? It is not.an instrument which 
either Smith or his wife desires to negotiate away, but rather to hold 
as an interest-bearing investment. There may be reasons in some 
cases why banks would prefer to issue non-negotiable rather than 
negotiable certificates of deposit. Whether the certificate in question 
is negotiable under the law of Pennsylvania cannot be stated with ab- 
solute certainty. By the law of any other state or by the law of the 
federal courts, it would be a negotiable instrument. 

3. Payment to minor. Wedo not think it would be safe for a bank 
to pay money deposited by a minor, either upon certificate or open 
account, to such minor, or even on his parent’s signature, in the ab- 
sence of statute permitting it. It was early held by the courts, that 
the father, as natural guardian, has no right, in the absence of statute, 
to receive deposits standing in the name of his minor child even though 
he himself has made them. He must obtain letters of guardianship. 

The only legislation in Pennsylvania permitting the payment of 
deposits toa minor is in the case of savings bank deposits. In the act 
to provide for the incorporation and regulation of savings banks ap- 
proved May 20, 1889, the legislature of Pennsylvania provided that 
‘* whenever any deposit shall be made by, or in the name of any person 
who isa minor * * * the same shall be held for the exclusive right 
and benefit of such depositor free from the control and lien of all 
persons whatsoever, except creditors; and it shall be paid together 
with the dividends or interest thereon, to the person in whose name 
the deposit shall be made and the receipt or quittance of such minor 
* * * shall be a valid and sufficient release and discharge for such 
deposits or any part thereof to the corporation.”’ 

We doubt if this would authorize payment of a deposit to a minor 
by any bank, not a savings bank incorporated under this act. It is 
very questionable whether it would authorize payment by a national 
bank of a minor’s deposit made in a savings department operated in 
such bank. 


BANK AS WARRANTOR OF BILL OF LADING. 


Legal effect of stamped disclaimers of liability considered. 


Editor Banking Law Journal: GREENVILLE, MIss., December 4, 1906. 
DEAR SIR :—Referring to the decision of the Supreme Court of Mississippi, hold- 
ing a bank liable as warrantor of the quantity and quality of the goods covered by a 
Bill of Lading draft, discounted by the bank, will you kindly give me your opinion, in 
this connection, upon the following point: 
What would be the legal effect of a stamped disclaimer of such liability, endorsed 
on the back of the draft, and reading about as follows: 


“The First National Bank of makes no guaranty as to the 
property covered by the attached B-L. , Cashier.” 


If there have been any decisions on this point, adversely to the bank, we would 
be glad to have such decisions cited. PRESIDENT. 








Answer.—Following the decisions in certain states holding banks 
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liable as warrantors of the bills of lading which they hold as security, 
the use of stamped disclaimers of liability became common, some be- 
ing inserted on the draft and some on the bill of lading. Forexample, 
the following is a common form which is stamped on the draft: 
‘*The A bank hereby notifies all concerned that it is 
not responsible either as principal or agent for the 
quantity, quality or delivery of the goods covered by the 
bill of lading attached to this draft.” (Name of bank.) 
The following are common forms which are stamped on the bills 
of lading : 
‘‘This bank hereby notifies all parties concerned that 
it is neither responsible forthe quantity, quality or de- 
livery of goods covered by this bill of lading or otherwise.” 
(Name of bank.) 


‘*This bill of lading is accepted on the condition that we 
are not responsible for any contract of the consignor and 
is indorsed and delivered without recourse on us.”’ 

(Name of bank) 


‘‘We hereby give notice to all parties concerned that 
this bank does not guarantee and will not be responsible 
for quality,quantity and condition of delivery of the goods 
covered by this bill of lading or otherwise. (Name of bank.) 

So far as we are aware, there have been no decisions as yet, upon 
the effectiveness of any such stamped disclaimers of liability by any 
of the courts. 

As to their legal effect, we believe that whenever a consignee pays 
a draft and takes the bill of lading, with knowledge of the terms of 
such notice, he will be held bound as assenting thereto. True there 
have been cases, where a mere notice is not held binding upon a party 
as a contract where he disclaims knowledge of its terms. Thus not 
long ago, the Federal Court in Doyle v. R. R., 126 Fed. 86, held that 
a common carrier cannot limit its liability for goods lost in shipment 
through its negligence by any regulation or any provision printed on 
the back or stamped across the face of the bill of lading, unless the 
same is agreed upon with the shipper or distinctly brought to his at- 
tention. This, of course, is a case between carrier and shipper; and 
we think a notice such as you have quoted, or such as we have quoted, 
put on the back of a draft or on the back of a bill of lading, which 
documents are surrendered to the consignee when he pays the draft, 
would bind him to the terms thereof. Possibly the disclaimer might 
be made a little stronger if, instead of being a mere notice printed on 
the biii of lading or on the back of a draft, apart from the act of its 
transfer, such disclaimer should be incorporated as a part of the con- 
tract of transfer; that is to say that the bank transfer and surrender a 
bill of lading by an indorsement reading somewhat as follows: 

‘‘The within bill of lading is held by the - bank 


as collateral security only for the payment (or the accept- 
ance) of the attached draft and it is hereby surrendered 
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to the payor (or acceptor) of such draft without the 
bank assuming any liability for the genuineness of 
the within bill of lading or for the quality, quantity or con- 
dition of the goods therein described.” 


It might be that an indorsement of this sortin which the disclaimer 
of liability is incorporated as part of the contract of transfer and sur- 
render of the draft, would be regarded as more binding upon the 
consignee than a mere independent notice stamped on draft or bill of 
lading; at the same time, we believe the modes of disclaimer pre- 
viously quoted are sufficient. 

It is to be hoped that at no distant day the doctrine by which the 
bank, a mere pledgee, is held liable as owner and seller of the secur- 
ity, will be done away with in the three states of Alabama, North 
Carolina and Mississippi wherein it now prevails, so that the necessity 
for special disclaimers of liability in transactions of this character will 
no longer exist. 





QUESTIONS CONCERNING INDORSEMENTS. 


A ccheck payable to A bears indorsement by A to B, by B to C, by C “for collection” to D, and by D 
“prior restrictive indorsements guaranteed” to the drawee. A’s indorsement is a forgery. 
Questions considered as to the legal effect of the various indorsements with 

reference to recourse by the drawee for money paid upon the check. 


Editor Banking Law Journal: GLEN COVE, N, Y., December 10, 1906. 
DEAR SIR:—I am not sure whether my idea of the effect of restrictive endorse- 
ments is correct, and, in order to settle the matter, give below an example of a check 
with several endorsements, and ask questions in regard to the endorsements. 
The C National Bank received from B, one of its depositors, a check 
drawn on the Bank of W , payable to order of A, and endorsed as follows: 
Pay to order of B 














Pay to order of 








C National Bank, 
B 
The C —— National Bank sends it tothe Bank of D——, and endorses it as follows : 


Pay to order of 
Bank of D c 
Sor collection for account of 
& National Bank, 
A. B. Cashier. 
sends it the Bank of W , and endorses it as follows: 
Pay to order of Bank of WV : 
Prior restrictive endorsements guaranteed, 
Bank of D x 
C. D., Cashier. 

In less than a year after paying the check the Bank of W discovers that 
the endorsement of A on the check is a forgery. Has it, underthe laws of New 
York State, a claim for the amount of the check: ‘On B ? Onc 
National Bank? On Bank of D ? Very truly yours, 


COUNTRY BANK. 








The Bank of D 





























Answer.—The indorsement of the payee, A, having been forged, 
B acquired no title to the check nor right to transfer it to anyone. 
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The drawee W, having paid the check, cannot charge the amount to 
the drawer. Upon whom has it recourse, in view of the indorsements 
on the check ? 

1. As to recourse upon bank D. Eliminating for the moment D’s 
contract ‘‘prior restrictive indorsements guarantied,” the drawee 
would have no recourse upon D. D held the check merely as agent 
for the C national bank and its liability ceased as soon as it turned 
over the proceeds collected on the forged check toits principal. There- 
after, the payor bank’s remedy was against the principal (National 
Park Bank v. Seaboard National Bank, 114 N. Y., 28.) ‘‘In such 
cases the indorsement by the collecting agent, who has no proprietary 
interest, does not import any guaranty of the genuineness of all prior 
indorsements, but only of the agent’s relation to the principal, as 
stated upon the face of the draft ; and as this relation is evident upon 
the draft itself, the payor cannot claim to have been misled by the 
indorsement of the agent, or any right to rely upon that indorsement 
as a guaranty of the genuineness of the payee’s indorsement” (U. S. 
v. American Exchange National Bank, 70 Fed., 232.) 

W, the drawee bank, having no recourse upon D for having received 
the money as agent of the C national bank, has it any recourse upon D 
on its contract of guaranty? Ddid not guarantee that all prior indorse- 
ments were genuine, which would have been a warranty of the genuine- 
ness of the payee’s indorsement upon which D could have been held 
liable, but D confined its guaranty to ‘‘ prior restrictive indorsements.” 
There was only one prior restrictive indorsement—that of C to D ‘for 
collection.’’ Concerning this, D stipulated ‘‘ prior restrictive indorse- 
ments guarantied.” What did D mean by this? Did it mean simply 
that C’s indorsement was genuine and that under it D was the 
authorized agent of C? Or did D mean to go further and warrant 
that C was the owner of the check, having a good title to it and right 
to receive payment from the drawee? The ultimate determination of 
the meaning of such a guaranty must be for the courts. We are not 
aware that any case, wherein the construction of such a form of 
guaranty was involved, has been judicially passed upon in this state. 
Upon a judicial investigation of the question, the court would probably 
admit evidence as to any understanding of bankers concerning pre- 
cisely what was meant by such a form of guaranty, also evidence from 
D as to what was intended, and evidence from the drawee as to what 
the latter understood to be the meaning of the guaranty. Until 
judicially passed upon, it is difficult tosay in advance just what would 
be covered by such a guaranty. Doubtless, the courts would hold 
that D meant to warrant that C’s indorsement was genuine and that 
D was the agent, authorized by C to collect payment of the check. 
All of this was true. So far, there would be no breach of warranty 
upon which to base an action by W against D. Whether the courts 
would go further and hold that such a form of guaranty warranted 
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that C had good title and right to collect the check, is doubtful. If 
the guaranty should be so construed, then the drawee W, would have 
recourse upon D for breach of warranty ; otherwise not. 

2. But there is no question that the drawee, W, has recourse di- 
rectly upon the C national bank. The latter has collected money 
through its agent upon a check bearing a forged indorsement. Payment 
was made by the drawee under a mistake of fact as to the character 
of the check; and money paid under such circumstances may be 
recovered back from the party to whom the payment is made (National 
City Bank v. Wescott, 118 N. Y., 468). 

3. Hasthe drawee, W, recourse upon B? B, by his indorsement, war- 
ranted the genuineness of the payee’s indorsement ‘‘ to all subsequent 
holders in due course” (Section 116, Neg. Inst. Law, New York Act). 
There is no question but that the C national bank, after reimbursing 
the drawee for the money received upon the forged check, can hold 
B upon this warranty of genuineness imported from his indorsement. 
But the question arises whether, under the definition of a holder in due 
course, given by the Negotiable Instruments Law (section 91 N. Y. 
Act,) the drawee bank which pays an instrument, as distinguished 
from one to whom it is negotiated for value, is included in such defini- 
tion. We discussed this question at length in the Journat for January 
1903 under thetitle ‘‘ Warranty of Genuineness by Indorsement—Does 
an indorsement warrant genuineness to the payor, or only to the pur- 
chaser, of a negotiable instrument ?” and we refer the reader to that 
article for full discussion of this branch of the subject. 


SCARCITY OF SMALL BILLS. 


Aside from the generally stringent condition of money felt in New York, there 
are complaints from various parts of the country of the scarcity of small bills for use 
in the retail trade. The pinch has been felt especially during the early part of the 
present month and it is feared that unless some relief is found before the height of 
the holiday trade is reached the situation will become acute. Secretary Shaw believes 
the banks can help and he has addressed the following circular letter to banking in- 
stitutions: 

“A very marked scarcity of small bills is noticeable everywhere and the Treasury 
is powerless to relieve it. In the absence of legislation allowing national banks to 
issue a large proportion of their circulation in denominations of $5, the banks them- 
selves must be relied upon to alleviate the strain as far as possible. There are in 
circulation nearly $15,000,000 in silver certificates of the denomination of $10. Many 
of these are doubtless packed away in the vaults of various banking institutions and 
held as reserve. Permit me respectfully to ask that such institutions, State and 
national, search the money in their vaults and send these $10 silver certificates to the 
Treasury. They will be promptly converted into ones and twos, to the very great 
relief of the country. It is the only remedy. Let no bank complain of conditions 
until it has literally searched its own vaults and contributed as far as possible to the 
relief of the situation.” 
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APPENDIX. 


PRACTICAL SYSTEMS OF ACCOUNTING FOR TRUST 
COMPANIES. 


We have just been placed in receipt of a booklet entitled “ Practical System of 
Accounting for Trust Companies,” which contains a brief address by H. M. Humphrey, 
of the Mutual Alliance Trust Company of New York City. 

Mr. Humphrey gives in very small space a succinct statement of how he handles 
nearly 4,000 checks a day, and does it without listing the checks and deposit tickets, 
thereby saving 40 to 50 closely written pages, and the system has saved two hours 
time for his company. This system Mr. Humphrey explains in the little book, and it 
shows many manifest advantages. 

Mr. Humphrey very cordially indorses the use of the adding machine, which he 
considers the main feature by which this saving is obtained. Altogether, it makes a 
very interesting book; and if any of our readers would like te see it, if they will write 
to the Burroughs Adding Machine Company of Detroit, Michigan, they will receive a 
copy. 7 

It is hardly necessary to say that the book is printed very handsomely, and is one 
of the most unique »: ¢ s of printing art that has come to this office in a long while. 


A SHORT SYSTEM FOR HANDLING THE TELLER’S DAILY 
BALANCE OR BLOTTER. 


There have been a number of exhaustive treatises on the subject of practical 
banking methods em racing nearly every department of bank work, but comparatively 
little has been offered on an up-to-date system for keeping the daily baiance or so- 
called blotter. It has been very difficult to arrange a system that would be suffi- 
ciently elastic to respond to the varying demands of various sized institutions. We 
have before us a very unique system arranged by Mr. W. J. Kommers, assistant 
cashier of the Old National Bank, Spokane, Wash. Mr. Kommers has described his 
system in a very handsomely printed book issued by the Burroughs Adding Machine 
Company, Detroit, Michigan, under the title of ‘‘ Burroughs System for the Teller.” 

While this concern is noted for its unique and up-to-date methods of advertising, 
this latest effort is calculated to attract and hold the attention of the progressive 
banker better than even the majority of their advertising. Ina large red envelope is 
enclosed a complete set of life sized forms used in the system, together with a very 
handsomely printed booklet, fully describing the system and methods of handling. 
The forms are not only life-size, reproduced in the original colors, but contain a 
statement of a day’s business as carried through in practical work. A complete set 
of these forms and a descriptive booklet will be forwarded to any bank officer writing 
on the letter head of his bank. As the outfit must be very expensive, we can readily 
appreciate that it would be impracticable to send it to all inquirers irrespective of 
its possible usefulness to them. 


BOND VALUES. 


The C. Mont. Benton Company, of New York, has published a valuable desk 
edition of “‘ Bond Values.” This book is a miniature encyclopedia, and is a most con- 
venient ready reference, giving tables of value of bonds, stocks and other investments 
from 3 per cent. to 7 per cent. interest. It is tastefully bound in leather and can be 
obtained from all the leading bond brokers, or ordered in quantities direct from the 
publisher. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Dec. 9, 1905, and Dec. 8, 1906, res) ctively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y., N. B. A..... 
Bank of the Manhattan Co.. 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 


Merchants’ Exch. National...) 


Gallatin National 

Nat. Butchers & Drovers’. . 
Mechanics & Traders’ 
Greenwich 


American Exchange Nat...) 


Nat. Bank of Commerce.... 
Mercantile National 


Chatham National 


Nat. Bank of N. America... | 


Hanover National 
Irving National 


Citizens’ Central National. . | 


Metropolitan Bank.........| 


Corn Exchange 


Importers & Traders’ Nat.. 
National Park. 


East River National 
Fourth National 
Second National 

First National 

N. Y. National Exchange... 
Bowery 

N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 


Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis 
West Side Bank 
Seaboard National 


First National, Brooklyn... 
Liberty National 

N. Y. Produce Exchange... 
New Amsterdam National.. | 
Astor National 
gg SE Pere 


| Loans, 
| 1905. 


$ 16,290,000 
23,033,000 
11,317,700 
18,826,000 
21,415,000 

5»754,000 
| 161,064,500 

23,529,000 
5,376,600 
8,200,000 
2,250,000 
5,676,000 
4,275,200 

29,207,200 

131,953,300 

21,475,300 
3,218,500 
5.719,200 
2,086,700 

14,308,700 


9,861,100 
3,099,400} 
3,006, 500) 
11,777,500 
7,445,300) 
2,591,000 
9,127,000 
4,048,000} 
15,041,000! 
4,175,000) 
10,457,800) 
5,783,300 
5,627,900 


$1,016, 320,800 


Loans, 
1906 


$ 16,882,000 
22,785,000) 
12,128,800 
18,959,000) 
20,943,200) 

7,376,000) 
144,506,400) 
24,094,800) 
5.296, 300) 
8,188,300) 
2,292,000) 
6,272,000) 
5.526,600)| 
26,925,600 || 
1 32,043,000) | 
20,927,500) 
3.174,700)| 
5,589,400) 
2,035,800) 
16, 365.900) 
51,378,70¢ 
7,296,000) 
19,067,400) 
3+347,000) 
7,046,700) 
10,509,700)| 
36,688,000); 
10,11 3,100)| 
23,917,700), 
69,045,000 | 
1,301,800 | 
18,02 3,600)| 
9.767.000) | 
86,082,800 || 
9,810,800)| 
3,816,000) | 
5,459,800 | 
4,236, 300)| 
47,629,000) 
10,351,200)| 
3,522,600) | 
4,722,400 
12,462,800 
7,054,900 | 
3,048,200) | 
10,011,900 
4,215,000 || 
17,069,000 
4,856,000 
10,365,100 
6,05 3,900 | 
5,631,100, 
4,97 5,000 
12,781,060)| 











Deposits, 
1905. 


$ 14,801,000] $ 14,570,000 


25,045,000 
14,135,100 
17,895,000 
23,060,800 

4,500,000 

149,579,500 

22,046,800 
5.:731,600 
5.969, 300 
2,788,500 
6,570,000 


4,707,900) 


21,01 5.goo 
108,576,600 
17,711,200 
3,848,800 
5.619.000 
2,715,800 
12,453,200 
57,142,200 
6,374,000 
17,932,000 
3,791,500 
6.597, 100 
8.733,400 


38,23 3,000) 


8,978,700 


20,635,000) 


2,91 3,000 


1,458,700} 


20,217,000 


10,849,000} 


75,336,000 
8,195,400 
3,691 ,000 


5.797 ,800| 


3,698,400 
46,969,900 
10,941,300 

4,139,100 


5,543,400) 


12,308,800 
7,662,600 
2,541,200 

10,375,300 
4,291,000 

17,030,000 
4,493,000 
8,413,200 
6.738,400 
6.573.300 





t Deposits, 
1906 


25,032,000 
1 3,702,8co 
17,492,000 
21,761,100 


Per Cent. of 
Inc. Dec. 


6. 343.000} >.¢ 
20 


119,125,000 
22,625,500 


5,496,800] .... 
5,890,100] .... 


2,354,200) 
7,095,000) 
6,250,cO0} 


19,111,200] .... 'g 
104,511,700] .... | 


17,252,600 
3,681,000 


$,699,0001 eevee | 


2,662,900 
15,281,100) 
58,678,500) 

6,633,000) 
18,578,300) 





3,617,600) beet 


6,278,300) 
10,695,200] 
41,720,000} 
10,017 700) 
20,268,000 
76,907,000} 

1,556,700 


19,585,000] hie 


9,544,000 


63,669,400) 


9,767,400, 
4,165,000 
5,865,100) 
4,144,600} 
59,543,900! 
11,212,200} 
4,302,800) 


5.459,800| .... 


12,853,000) 
7.715.500) 
3,030,200) 


9,660,700) . 


4,383,000 
19,319,000) 
4,881,000 





7.705,700| .... | 


7,049,100 
6,267,800 
4,821,000 
I en 











$1,044,668, 800)'8992,235.700 $982,177.50) 
| 








+ United States Deposits included, $14,278,500 








